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The insured was killed while coupling cars, an employment which, according 
to its terms, avoided the policy. But after engaging in this employment 
the insured wrote to the agent, who replied that the company would not 
issue a permit for the business, but recommending that the insured should 
secure an accident policy which would cover the period of his employment 
when the policy would again apply.- Afterwards the company sent notice 
of premiums due, and returned the customary receipt continuing the policy 
in force upon their payment, 
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Held, That the mere act of tbe insurer in receiving the premium would not 
waive a forfeiture if paid with the full understanding that the terms of 
forfeiture would be insisted on. Such waiver or estoppel must be based 
on the insured being misled. The company could rightfully accept the 
premium in order to keep the policy in force upon the termination of the 
employment. 

Held, That evidence of a conversation of insured with the agent giving the 
renewal receipt tending to show such an understanding was admissible. 

Held, That the renewal receipt was not a new contract. 


Fourier & Gatiup, for Appellant. 

S. S. Pace, fur Appellee. 

Suorr, J. 

On the 11th day of February, A.D. 1882, the Northwestern Mutual 
Life Insurance Company issued a policy upon the life of David A. 
Amerman in the sum of $1,000, payable at death to his wife. 
The policy provided for the payment of semi-annual premiums by 
the assured on or before noon of the 11th day of the months of 
February and August of each year; and contained the conditions 
among others, that if the premiums should not be promptly paid 
when stipulated, and “if the said person (the assured) shall be per- 
sonally-engaged * * as engineer or fireman of any locomotive 
engine, or in switching or coupling or uncoupling cars, or be em- 
ployed in any capacity on the trains of a railroad except as passenger 
or sleeping-car conductor, mail agent, express messenger, or bag- 
gage master, * * without, in each or either of the foregoing 
cases, having first obtained the written consent of the company, 
* * * then, and in every such case this policy shall be null 
and void.” 

The assured at the time of issuing the policy was a clerk in the 
office of the Wabash Railway Company, but shortly afterwards went 
upon the railroad in the capacity of brakeman, and was subsequently 
promoted to the position of conductor of a freight train. It appears 
from the evidence that part of his duty as such conductor, was to 
couple and uncouple cars of his train; and while thus engaged on 
the morning of the 11th day of February, 1883, he was caught be- 
tween the ends of projecting timbers with which the cars were 
laden, and so injured that he died at 8 o’clock a. m. of that day. 
The consent of the company to his entering upon the prohibited 
employment had not been obtained. After engaging in the employ- 
ment of braking, the assured wrote to the State agents of appellant, 
advising that be was so engaged temporarily, while expecting some- 
thing better, and asking them what change would be necessary in 
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his policy, if any. This was on the 20th day of April, 1882, and on 
the first day of May these agents replied as follows :— 
CHICAGO, ILL., May 1, 1882. 
D. A. AMERMAN, Esq., 
309 Maple Street, Peoria, Il. 

Dear Srr: Your favor at hand. I am sorry the company will not issue 
permit for your present business. Let me tell you what to do. Take out an 
accident policy for six months or a year. In the mean time you may quit 
braking, when our policy would be good. The accident policy pays you in 
case of death by or resulting from accident, and pays you a weekly compen- 
sation while you are laid up. You cannot, probably, get a life policy in any 
first-class company for your present business. The accident policy will not 
cost you a large amount, and when you quit braking you will have our pol- 
icy, which is as good as you can get. Mead & Dexter, of this city, have a 
good accident company. I will have them write you. Yours, 

DEANE & PAYNE. 

It is obvious that the assured, by entering into this employment, 
committed a breach of the condition of the policy; and it is not 
claimed that the company is liable unless it has waived the condi- 
tion, or has done some act that will estop it from interposing the 
breach of the condition as a defense. 

The acts und declarations of the company relied upon as estopping 
the company from setting up a breach of the condition mentioned as 
a defense to this action, occurred after the receipt by the assured of 
said letter from Deane & Payne, and are, in substance, that on the 
first of July, 1882, the company sent a notice to the assured that a 
semi-annual premium on his policy would be due on the eleventh 
day of August following at noon, and unless the same was paid the 
policy would be subject to forfeiture, therefore. etc., and containing 
the statement, among others, that “members neglecting to pay are 
carrying their own risk. Agents have no right to waive forfeitures, 
* * * prompt payment is necessary to keep your policy in 
force.” That before noon of August 11, the assured paid the pre- 
mium, and received from the company’s agent the following instru- 
ment :— 


NORTHWESTERN MUTUAL LIFE INSURANCE COMPANY. 
Home Office, Milwaukee, Wisconsin. 
NM i Viv ouetcenune seers nueaaudercele Wkadovacecwmensoces 


Premium for six months 
Premium, as above, received this 11th day of August, 1882. 
I. N. Facar, Ag’t. 
For terms of mutual agreement, see policy. 
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Policy No. 112,006, insuring the life of David A. Amerman, is hereby made 
binding for six months from the 11th day of August, 1882, provided payment 
as per margin is made in due time and the receipt is countersigned by I. N. 
Fagar, agent, Peoria. 

This payment and receipt shall not have force or effect to continue the 
policy beyond the period above stated. 

J. W. Sxrnner, Secretary, II. 


And that afterwards, and on the Ist day of January, 1883, a like 
notice in all respects as that of July 2d, was sent to assured, notify- 
ing him of the semi-annual premium falling due February, 11, 1883, 
These facts are properly replied to, the plea of the company setting 
up the breach of the condition in the respect named as a defense. 
In the court below appellant company contended that the assured 
paid the premium with the full knowledge that the company would 
not carry a policy on his life during his continuance in employment 
in the capacity of brakeman, etc., and that he made the payment in 
accordance with the suggestion of the letter of the State agents, for 
the purpose of preventing the lapsing of his policy and for no other 
purpose, and that the company was not, therefore, estopped by the 
acceptance of the premium. 

At the trial, to maintain this position, it put its local agent Fagar 
upon the stand, who among other things, testified :— 


Am agent for defendant. Knew Mr. and Mrs. Amerman. Became acquainted 
with them about the date of the policy. David A. Amerman paid all the 
premiums that were paid upon such policy. The date of the policy was the 
first one, and the second on August 11th, following. Question. State what ex- 
planation, if any, you gave Mr, Amerman at the time of delivering this last 
receipt to him in reference to it? (Objected to—objection overruled.) Aus. 
Well, I told him if he got hurt while braking on the train his policy would 
not amount to anything, but if he should die in any other way he could col- 
lect his policy, and I guess he got the same from the company. He had 
written to the company before he came tome. Q. What reply did Mr. Amer- 
man make to that, if any? (Objection by plaintiff—objection overruled.) A. 
Well, he said he would pay it that way—with that understanding, which he 
did. Q. Was there anything else said at that time that you recollect of, as 
explanatory of your question or his answer? A. I don’t know as there was. 


On motion of appellee the court excluded from the jury the three 
foregoing questions to and answers of the witness, and the defendant 
by its counsel excepted. It also appeared that the assured at the 
time of his death had an accident policy of $1,000 upon his life, but 
when the same was taken out does not cleariy appear. 

It is contended by appellee that the company, having received the 
premium with full knowledge of the breach of the condition of the 
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policy, is estopped from insisting upon such breach as a defense. I 
has been repeatedly held in this State and elsewhere, that the re 
ceipt of the premium by the assurer, after knowledge that the con 
dition of the policy had been broken, would amount to a waiver o 

‘the condition: Commercial Ins. Co. vs. Spankneble, 52 Ill, 53; 
Reaper City Ins. Co. vs. Jones, 62 IIl., 458; Lycoming Ins. Co. vs. 
Barringer, 73 Tl., 230. An examination of the cases so holding, how- 
ever, will, it is believed, show that the assured in each case in paying 
the premium, was induced to do so relying on the validity of his pol- 
icy, and that the act of the company, therefore, in receiving the pre- 
mium would estop it from setting up the forfeiture. 

In Commercial Ins. Co. vs. Spankneble, supra, the company sought 
to interpose as a defense facts constituting a breach of a condition of 
the policy which were known to the agents to exist when the policy 
issued, and the court says: “To permit the company when the 
omission was by their own agent, to now avoid the payment of the 
loss, * * would amount toa fraud. It would be a fraud to per- 
mit the company to receive the premium, when they knew that the 
policy was not binding, and which they never intended to pay.” 

Conditions like those under consideration are inserted in the 
policy for the benefit and protection of the insurer, and may be 
waived either before or after breach thereof; and when the agent of 
the company, through whom it must act in dealing with the public, 
knowing of the right of forfeiture, permits the assured to pay the 
premium to the company, he relying on his policy as valid and sub- 
sisting, the company will be held to have waived the condition. It 
would be grossly inequitable to permit the company to receive the 
premium from an assured, who was induced thereby to rely upon 
his policy for indemnity, and then insist upon a forfeiture from 
facts known by it to exist when the premium was paid. This was 
understood to be the rule laid down by text-writers, and supported 
by the adjudicated cases. 

May, in his work on Insurance, 507, thus states the rule: “An es- 
toppel arises when the insurer, having knowledge of the facts to 
which he has the right to take exceptions, or which constitute a de- 
fense against any claim under the policy, if he chooses to avail 
himself of them, so bears himself thereafter in relation to the con- 
tract as fairly to lead the insured to believe that the insurer still rec- 
ognizes the policy to be in full force.” It is to be observed that it 
is the effect upon the assured that gives vitality to the estoppel, 
rather than the purpose or intent of the insurer; and unless the 
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conduct of the insurer has in some way misled the assured, or in- 
duced him to do some act, or neglect to do something, to his prej- 
udice in relying upon the acts or declarations of the insurer, there 
can be no estoppel : May on Insurance, supra. 

It is said by this court “that the doctrine of estoppel in pais is 
based upon a fraudulent purpose or fraudulent results. If, there- 
fore, the element of fraud is wanting there is no estoppel, as if both 
parties were equally cognizant of the facts, and the declarations or 
silence of the one party produced no change in the conduct of the 
other, he acting solely upon his own judgment. There must be de- 
ception and change of conduct in consequence : Davidson vs. Young, 
38 Ill., 152. 

Again itis said: “There must be a change of conduct induced by 
the act of the party estopped to the injury of another in order to 
prevent him from showing the truth. If the element of fraud or in- 
jury is wanting, there is no estoppel :” Fowler vs. Elwood, 66 IIL, 
447; Powell vs. Rodgers, 105 IIL, 318. 

There can be no fraud if the parties to the transaction are equally 
informed of all the facts, and act independently upon such knowl- 
edge equally possessed by both parties. Nor can it be said that one 
party has been misled or induced to do an act by the conduct or 
declarations of another when there has been no suggestion of false- 
hood, or suppression of the truth by silence or otherwise, and the 
party acts, after full knowledge upon his own judgment, or accord- 
ing to his own inclination. If, as before substantially stated, the as- 
sured paid the premium under the belief, fairly induced by the acts 
and declarations of the agents of the defendant company, that the 
policy was to be in force while he continued in the prohibited occu- 
pation, the acceptance of the money by the company would estop it 
from insisting upon the condition of the policy as a defense. The 
mere act, however, of receiving or collecting the premium by the in- 
surance company, with knowledge of an existing right of forfeiture, 
has so far as we know never been held to estop the company from 
setting up such forfeiture, if the assured had no reason fairly to con- 
clude from the acts and declarations of the company or its agents, 
that the forfeiture had been or would be waived when he made the 
payment of the premium, or unless the payment was made in reli- 
ance upon the validity of his policy, induced by the acts, declara- 
tions, or silence of the company. If the assured knew or understood 
that the company intended to insist upon the forfeiture for breach of 
the condition of the policy under consideration if he came to his 
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death by reason of or while in an employment in violation of such 
condition, and with such knowledge, for the purpose of keeping his 
policy from lapsing for non-payment of premium so that it might be 
in force after he should quit such employment, as suggested by the 
company’s State agents, or for any other reason he might deem to 
his advantage, paid the premium, the company might rightfully ac- 
cept it for the purpose for which it was paid, without being guilty 
of fraud in setting up the breach of such condition, which it had 
never consented to waive, and which the assured knew it intended 
to insist upon. 

Manifestly, then, it was material to the inquiry to know whether 
the payment of the premium by the assured, August 11th, was made 
relying on the validity of his policy, induced by the acts or declara- 
tions of appellant company, or whether he knew that the company 
intended to insist upon the condition of the policy if death ensued 
in consequence of his employment. It might be greatly to his ad- 
vantage to suspend the force of his policy temporarily while so en- 
gaged, and revive it when the necessity for such employment 
ceased. It not unfrequently happens, we presume, that it is neces- 
sary or desirable for persons having life insurance to engage tem- 
porarily in some occupation, or travel for business or pleasure in 
latitudes prohibited by their policy. In this case the assured wrote 
to the State agents that he had entered the employment on the train 
temporarily, while waiting for something better; and was promptly 
informed by the company, through these agents, that the company 
would not carry the risk while he was so engaged. 

If the position contended for by appellee is correct, then it fol- 
lows that the insurance company, though acting in the utmost good 
faith, could not receive the premium at the request of the assured, 
and for his benefit, with full knowledge on his part that the company 
would not carry a policy on his life, or waive its right of forfeiture 
while the prohibited occupation continued, without being estopped 
from asserting its right of forfeiture if death ensued from such em- 
ployment. It would follow that if the assured from necessity, or be- 
cause he might find it profitable or desirable, engage temporarily 11 
an occupation or travel in a latitude not permitted by his policy, 
there is no alternative. He may not pay his premium to prevent 
his policy from lapsing for non-payment of premium, and thereby 
keep his policy in condition to revive when he resumes an insurable 
occupation, or returns to a locality in which by the terms of his pol- 
icy he is permitted to reside; but he must permit the policy to lapse, 
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and reinsure when the temporary prohibited occupation or residence 
has ceased, if he desires so to do, and remains insurable, at such in- 
creased rate of premium as his increased age may demand. We are 
not prepared to so hold. 

It follows, therefore, that the evidence of the witness Fagar, as it 
tended in some degree to show for what purpose the premium was 
paid, and whether or not the insured relied upon his policy as for 
valid and subsisting insurance while he was engaged in braking on 
the trains of a railroad, was improperly excluded by the trial court. 
All of the facts and circumstances attending the payment of the pre- 
mium, and illustrative of the acts of the parties in respect thereto, 
were, we think, pertinent to the issue made by the pleadings, and 
under proper instructions, should have been submitted to the jury. 

It is said in argument that the evidence shows that Mrs. Amer- 
man, plaintiff, paid the premium of August 11th in the absence of 
her husband. That may be true;'yet the whole evidence on that 
subject should have been submitted. The question of how much the 
proposed evidence establishes, and the credibility of the witnesses, is 
for the jury. If the evidence tends to prove any matter material to 
the issue, it is admissible. 

It is also contended that the receipt given is a new contract, ex- 
tending the insurance six months from its date. This, we think, is a 
misapprehension. It will be found upon examination of the policy 
that this receipt is issued under the third condition of the policy, 
and in pursuance thereof. No new contract of insurance was made 
or intended to be made. The only office of the receipt was to ac- 
knowledge the payment of the premium as required by the terms of 
the policy, and avoid the effect of the condition forfeiting the insur- 
ance for non-payment of the premium : New England F. & M. Ins. 
Co. vs. Wetmore, 32 Il., 221; Herror vs. Peoria M. & F. Ins. Co., 28 
Til., 235. 

This view will also dispose of appellee’s contention that the parol 
evidence offered and excluded, as before mentioned, would have the 
effect to alter or vary a contract in writing, and was therefore in- 
admissible. The receipt, with evidence of contemporaneous acts and 
declarations, should go to the jury under proper instructions as to 
the weight and effect to be given thereto. 

After what has been said, no extended discussion of the instruction 
complained of will be required, as no doubt upon another trial they 
will be made to conform to the views here expressed. 

The first and second instructions given for appellee informed the 
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jury in substance that, if, after the assured was engaged as a brake- 
man on the trains of a railroad, the appellant company, with notice 
of that fact by its agents, wrote the letter of May 1, and afterwards 
notified the assured to pay the premiums on his policy, and collected 
and received the premiums thereafter accruing, and gave assured the 
receipt mentioned, with knowledge that assured was so engaged and 
employed, then the jury would be justified in finding that the appel- 
lant company by its acts had waived the forfeiture provided for in 
said policy in case of such employment, thereby in effect instructing 
the jury that the acts and declarations enumerated as a matter of 
law, estopped the company, whether the assured had been misled to 
his injury thereby or not, or whether or not he had been induced 
by the acts and declarations of the company to pay the premium, 
alter his position in respect to the insurance, or take or neglect to 
take some other action in relation thereto to his prejudice, relying 
upon the policy as valid and binding while he was so employed. 
These instructious in this respect were erroneous. 

For the errors indicated the judgment of the appellate and circuit 
court will be reversed, and the cause remanded to the Circuit Court 
of Peoria County for further proceedings. 





Report of Decisrons. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


KYTE 


Us. > 


COMMERCIAL UNION ASS’E co.s) 


A conveyance of the premises by the wife of the insured (in which he joined) 
to a third person, who simultaneously conveyed the same to the insured, 
the purpose being to vest in him a tax title to the premises which had 
been purchased by the wife, is not such a “ sale” as will avoid the policy. 

Where a policy provides that its conditions shall only be waived by the 
written or printed consent of the company, a local agent having authority 
only to receive premiums and issue policies cannot bind the company by an 
oral waiver of such conditions; as where the local agent was at the same 
time chairman of the board of selectmen of a town, and as such issued to 
the insured a license for the sale of intoxicating liquors, assuring him that 
it would not effect the policy during its life, but that he could not let him 
have another at the same rates. 


Contract upon two policies of insurance, each for three years, 
made by the defendant corporation, and issued to the plaintiff, 
Lawrence Kyte,—one on January 24, 1881; the other, April 2, 1881. 
The property covered by said policies was located in the town of 
Natick, in this commonwealth,—one covering property described 
therein as “ his two and one-half story, frame dwelling-house, situate 
on the south side of East Central Street, Natick, Mass.,—permission 
for carpenters to finish said building ;” and the other policy cover- 
ing property described therein as “his new, frame barn and shed at- 
tached, situate about thirty-five feet in rear of dwelling-house, on 
the south side of Central Street, Natick, Mass.” Both policies were, 
in form, what is known as the “ Massachusetts Standard Policy,” 
and form and conditions complied with section 139 of chapter 119 of 
the ] ublic Statutes of Massachusetts. At the trial in the superior 


* Decision rendered, February 24, 1887.—From Northeastern Reporter. 








1887. ] Kyte vs. Commercial Union Ass’e Co. 331 


court, before Rockwell, J., two deeds were offered by the plaintiff to 
prove his title to the premises,—one a deed of the premises from one 
Bridget Sweeney, of date February 19, 1876; and a deed from one 
Daly, of date May 25,1880. It alsoappeared that at the time said policy 
was placed, as well as at the time of the loss by fire, said Kyte wasa mar- 
ried man, and had four minor children, his wife’s name being Joanna 
Kyte; that sometime after said Kyte received the first deed referred 
to, said premises were sold for taxes to William Nutt, and said Nutt 
deeded the same to said Joanna, by quit-claim deed of his interest, by 
deed dated April 19, 1879,—said Nutt testifying that the consideration 
of said deed, $21, was paid by said Lawrence, July 27, 1881, said 
Joanna, in consideration of one dollar, deeded said premises to John 
P. Kyte, and said John P. Kyte, by deed of same date and same con- 
sideration, deeded said premises to Lawrence Kyte. Counsel for 
the defendant asked the court to instruct the jury relative to said 
conveyance as follows: “If you find that after the date of these 
policies, and before the occurrence of the fire, this property was sold 
or conveyed by deed, without the consent of the defendant company, 
then the plaintiff Kyte is not entitled to recover.” The court de- 
clined to give this instruction, but instructed the jury, among other 
things, that, if the purpose of the conveyance was to vest the entire 
interest in the plaintiff, it was not a violation of the terms of the 
policy. The building described in the first policy contained, when 
completed, sixteen rooms, one of which was finished and furnished 
by the plaintiff as a bar-room. A sign, with the words “Centennial 
House,” was also placed on the side of the building. The plaintiff, 
during the latter portion of the time, between January 24, 1881, 
when the first policy was issued, and November 16, 1883, when the 
fire occurred, had a common victualer’s license, but had no license 
for the sale of intoxicating liquors until July 10, 1883. In April, 
1882, a stock of intoxicating liquors was seized in said building, and 
after a hearing was forfeited, and in April, 1883, and in June, 1883, 
plaintiff was convicted of selling intoxicating liquors in said build- 
ing, and subsequently paid costs of the court in the cases against 
him. The defendant offered evidence that it was the custom among 
fire insurance companies doing business in Massachusetts to charge 
a higher rate of premium for insurance on a building occupied by 
i person engaged in the business of selling intoxicating liquors; and 
the plaintiff introduced the evidence of one Blaney, the agent of de- 
fendant, through whom the policies were procured, that he (Blaney) 
consented to the plaintiff's using the building for the sale of liquors 
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under his policies, but said he should charge a higher premium 
when the policies expired. It also appeared that on August 31, 
1881, the said dwelling-house, and the land on which same stood, 
were mortgaged by said plaintiff to Charles Q. Tirrell; and upon 
the same day the first-mentioned policy was issued by defendant's 
agent, Blaney, who it was admitted had authority to assent to said 
indorsement, ‘‘ Payable, in case of loss, to Charles Q. Tirrell, mort- 
gagee, as his interest may appear.” The jury found for plaintiff, 
and the defendant alleges exceptions. Other facts appear in the 
opinion. 

Powers & Powers, for Defendant. 

The conveyance by deed of this estate by the plaintiff, Lawrence 
Kyte, and his wife, Joanna Kyte, was a sale within the meaning of 
the clause in the policy providing that “this policy shall be void 
* * * if without such assent [the written or printed assent of 
the company] said property shall be sold:” Maulville vs. Adams, 19 
Fed. Rep., 887, 892; Langdon vs. Minnesota Mut. Fire Ins. Co., 22 
Minn., 193; Farmers’ Ins. Co. vs. Archer, 36 Ohio St., 608; Savage vs: 
Howard Ins. Co., 52 N. Y., 502; Baldwin vs. Phoenix Ins. Co., 60 
N. H., 164; Foote vs. Hartford Fire Ins. Co., 119 Mass., 259; Dailey 
vs. Westchester Fire Ins. Co., 131 Mass., 173; Oakes vs. Manufact- 
urers’ F. & M. Ins. Co., id., 164. 

At the date of this conveyance to John P. Kyte, the plaintiff's 
sole interest in the property was that of tenant by the curtesy. His 
title, derived from deeds by two of the heirs, Bridget Sweeney and 
Daly, had been barred by the tax deed given to William Nutt, 
since more than two years had elapsed without redemption from 
the sale for taxes: Pub. St., c. 12, § 49. And the plaintiff's pay- 
ment of the consideration to Nutt did not raise even a resulting 
trust in favor of himself: Edgerly vs. Edgerly, 112 Mass., 175; 
Cormerais vs. Wesselhoeft, 114 Mass., 550. Thus the deed of July 
27, 1881, conveyed the plaintiff's entire interest to John P. Kyie. 

Neither the insurance company nor its local agent assented to, 
or had knowledge of, this conveyance, and the instruction to the 
jury that they might consider its purpose was erroneous. It was 
competent for the parties to contract that a sale without assent of 
the company should avoid the policy. The sole question for the 
jury upon this point was one of fact, and not of purpose. The local 
agent, Blaney, had no authority to waive that condition in the pol- 
icy which required the written or printed assent of the company to 
any change of circumstances or situation increasing the risk. 
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It would seem to be the law in this commonwealth that, where 
an insurance policy provides the manner in which its terms and con- 
ditions shall be waived, it is to be regarded as a reasonable limita- 
tion, and only the manner prescribed will be effectual. And this 
rule of law is not limited to Massachusetts: "Worcester Bank vs. 
Hartford Fire Ins. Co., 11 Cush., 265, 268; Hale vs. Mechanics’ Mut. 
Fire Ins. Co., 6 Gray, 169; Baxter vs. Chelsea Mut. Fire Ins. Co., 1 
Allen, 294; Lee vs. Howard Fire Ins. Co., 3 Gray, 583; Mulrey vs. 
Shawmut etc. Ins. Co., 4 Allen, 116; Carpenter vs. Providence 
Washington Ins. Co., 16 Pet., 495, 512; Walsh vs. Hartford Fire Ins. 
Co., 73 N. Y., 5, 10; Sandford vs. Handy, 23 Wend., 260. 

And, in those cases where the strictness of this rule has been 
somewhat relaxed, a local or even a general agent cannot waive a 
condition in the policy requiring the written or printed assent of the 
company, unless it is shown that he had the express authority of the 
company, or that the company has so ratified similiar acts of the 
agent as to justify the insured in believing that the agent possesses 
this authority: Walsh vs. Hartford Fire Ins. Co., 73 N. Y., 5,10; 
Van Allen vs. Farmers’ Joint-stock Ins. Co., 64 N. Y., 469; Bush vs. 
Westchester Fire Ins. Co., 63 N. Y., 531; Lohnes vs. Insurance Co. 
of North America, 121 Mass., 439; Clevenger vs. Mutual Life Ins. Co., 
2 Dak., 114, 3 N. W. Rep., 313; Harrison vs. City Fire Ins. Co., 9 
Allen, 231; Stringham vs. St. Nicholas Ins. Co., 4 Abb. App. Dec., 
315; Mentz vs. Lancaster Fire Ins. Co., 79 Pa. St., 475; Catoir vs. 
American etc: Co., 33 N. J. Law, 487; Shuggart vs. Lycoming Fire 
Ins. Co., 55 Cal., 408; Merserau vs. Phoenix etc. Ins. Co.. 66 N. Y., 
274; Willcuts vs. Northwestern Mut. Life Ins. Co., 81 Ind., 300, 309; 
Knickerbocker etc. Ins. Co. vs. Norton, 96 U. 8., 234; Lynn vs. Bur- 
goyne, 13 B. Mon., 400; Tate vs. Citizens’ Mut. Fire Ins. Co., 13 
Gray, 79; Insurance Co. vs. McLanathan, 11 Kan., 533. 

Since the policy contained this restriction upon the power of the 
agent, which was well known to the plaintiff, the burden of proof 
was upon him to show that the local agent, Blaney, had authority 
to waive this clause by oral agreement. Such authority could not 
be presumed as a matter of law: 2 Wood, Fire Ins., § 423. 


R. D. Swrra and C. Q. Trrretz, for Plaintiff. 


The action being brought by Lawrence Kyte for his own benefit, 
and for the benefit of the mortgagee, and it being admitted that the 
policy was properly made payable to the mortgagee, and this duly 
assented to by the defendant, changes in occupancy would not affect 
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said mortgagee’s interest, and as to his claim, no defense appears in 
the bill of exceptions: Pub. St., c. 119, § 139. 

A sale by one partner to his copartner, and a mortgage back of 
the seller’s share of the partnership property, is not a breach of the 
condition of the policy relative to a sale without the written assent 
of the insurer: Powers vs. Guardian Fire & Life Ins. Co., 136 
Mass., 108. Even expenditures on another man’s house give an in- 
surable interest: Looney vs. Looney, 116 Mass., 286. Insurance on 
a building or leased land, as the property of the insured, has been 
declared good: Fowle vs. Springtield Ins. Co., 122 Mass., 191. See 
Walsh vs. Fire Ass’n of Philadelphia, 127 Mass., 383. An insurable 
interest may exist without any legal title in the property: Williams 
vs. Roger Williams Ins. Co., 107 Mass., 377; Carter vs. Humboldt 
Ins. Co., 12 Iowa, 287; Insurance Co. vs. Stinson, 103 U. S., 25. A 
husband may insure as his own property in which he is tenant by 
the curtesy, and he has a right to the amount of the insurance in 
case of loss: Insurance Co. vs. Drake, 2 B. Mon., 47; Harris vs. 
York Ins. Co., 50 Pa. St., 341. 

The instruction requested, relative to the illegal keeping or sale 
of intoxicating liquors, was rightly refused. First, because it was too 
broad; an illegal keeping or sale of intoxicating liquors on one oc- 
casion only, under the ruling requested, would render the policy 
void. But a temporary illegal use of property does not prevent a 
policy from reviving after such use has ceased: Hinckley vs. Ger- 
mania Fire Ins. Co., 140 Mass., 38, 1. N. E. Rep., 737; Rafferty vs. 
New Brunswick Ins. Co., 18 N. J. Law, 480. 

The authority of a local insurance agent was not in controversy. 
It was immaterial whether the agent had or had not authority to 
waive the terms and conditions of a policy, unless the jury were in- 
structed that such waiver would authorize the use of the premises as 
claimed by the defendant. The instructions were properly refused, 
(1) because they were not an issue in the case; (2) because they 
were immaterial; (3) because the defendant was not prejudiced by 
the refusal. No exceptions to immaterial evidence are allowable: 
Williams vs Taunton, 125 Mass., 34. It must be shown, not only that 
the judge erred, but that the error was prejudicial to the party who 
takes the exceptions: Fuller vs. Ruby, 10 Gray, 288. Nor can ex- 
ceptions to immaterial evidence be sustained, unless it is shown that 
the defendant is in some way prejudiced thereby: Warner vs. 
Jones, 140 Mass., 216-218, 5 N. E. Rep., 645; Wing vs. Chesterfield, 
116 Mass., 353. The instructions were not required by the circum- 
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stances under which the case was presented to the jury, and were 
not pertinent to the issue: Wilson vs. Lawrence, 139 Mass., 320, 
1N. E. Rep., 278; Chandler vs. Jamaica Pond Aq. Co., 125 Mass., 
544. 

Devens, J. 

There does not appear to have been any misrepresentation of his 
title by Kyte when he received his policy. Whatever may have 
been the effect of the sale of the land for taxes, he was certainly 
tenant by the curtesy, and this was sufficient to give him an insur- 
able interest: Williams vs. Roger Williams Ins. Co., 107 Mass, 
377; Harris vs. York Ins. Co., 50 Pa. St., 341. 

The instruction of the presiding judge that if the purpose of the 
conveyance by his wife, Joanna, in which he joined as tenant by the 
curtesy, was to vest the entire interest in the plaintiff, it was not a 
violation of the terms of the policy, had reference to the transac- 
tion as it had been described. The evidence showed this to have 
been a transfer of a tax-title interest by Joanna, the wife cf the 
plaintiff, through a third party, to him. The seizin of this third 
party, John P. Kyte, was instantaneous only, and he was merely a 
conduit through whom the full title was to be passed to Lawrence. 
To hold the conveyance by Joanna Kyte, Lawrence assenting to 
and joining in it, as a sale within the clauses of the policy which 
avoid it, if without the written or printed assent of the company 
the “property shall be sold,” would be to construe it too strictly, and 
to attribute to it a meaning which it was not intended to bear. The 
plaintiff would be therefore entitled to recover upon the second 
count, which was upon the policy on the barn, if the verdict was 
not for an entire sum, as there is no suggestion that this was vitiated, 
unless by the conveyance referred to. 

In regard to the policy upon the house, another question is pre- 
sented. The defendant had offered evidence that the premises 
were used by the plaintiff during the time covered by the policy for 
the illegal sale of intoxicating liquors, and requesting a ruling that, if | 
this was the case, the plaintiff could not recover. This ruling was 
refused, and the exception thereto is not now insisted on. The jury 
was in this connection instructed that, if there was such a change in 
the use of the house and the manner of its occupation (it having 
been insured as a dwelling-house) as to increase the risk, without 
the knowledge of the defendant, that this would affect the policy. 
The plaintiff then offered the evidence of Alexander Blaney, the 
local agent of defendant, and chairman of the selectmen of Natick, 
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that the plaintiff had, during the time covered by the policy, re- 
ceived a victualer’s license, and one to sell spirituous liquors of all 
kinds; and that he informed plaintiff, on granting the license, that 
he could continue under the policies of insurance as they then ex- 
isted, although he would have to charge him more the next time. 
The plaintiff as well as Blaney testified as to the conversation, as 
stated in the charge of the learned judge, that at the time of ob- 
taining the license as a victualer and also to sell liquor, or at some 
other time, it was agreed that this would not affect anything 
during the life of the policy, but that Blaney would not give another 
policy on the same terms. Upon this evidence the defendant re- 
quested the court to instruct the jury, in substance, that a local 
agent, with authority to receive premiums and issue policies, had no 
authority, as such, to waive the terms and conditions of the policy, 
or to waive the condition in the policy which required the written 
or printed assent of the company to any change in circumstances or 
situation increasing the risk. To these instructions the defendant 
was entitled. They correctly state the law, and were called for by 
the evidence. An agent to receive premiums and issue policies is 
not, independently of any evidence showing that he has a much 
larger authority that this, empowered to waive conditions so im- 
portant that parties have seen fit to incorporate them into their 
contract. Some additional evidence must be offered, as that he had 
been held out by the company as possessing such authority, or that 
the company had so ratified similar acts, or so conducted itself, in 
regard to his other transactions, that the insured was justified in be- 
lieving that he had: Tate vs. Citizens’ Mut Fire. Ins. Co., 13 Gray, 79; 
Harrison vs. City Fire Ins. Co., 9 Allen, 231; Lohnes vs. Insurance 
Co. of North America, 121 Mass., 439. Nor, even if the agent had 
the fullest authority, could the conditions of the policy be waived 
other than in the manner in which they provide for such waiver. 
The company, which has seen fit to prescribe that the terms and 
conditions of its policy shall only be waived by its written or printed 
assent, has prescribed only a reasonable rule to guard against the 
uncertainties of oral evidence, and by this the insured has assented 
to be bound: Hale vs. Mechanics’ Mut. Fire Ins. Co., 6 Gray, 169; 
Worcester vs. Hartford Fire Ins. Co., 11 Cush., 265. Upon this point 
the case was submitted by the the learned judge to the jury only 
upon the question whether the plaintiff acted in good faith. This 
was erroneous, for the plaintiff might have acted in entire good faith, 

and honestly believed that his change of occupation of the premises in- 
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sured was justified, upon the oral permission of an agent without 
authority for any such purpose, and yet by such change have con- 
ducted so as to avoid his policy. 

It appears by the exceptions that on August 31, 1881, the prem- 
ises were mortgaged toC. Q. Tirrell, but for how much does not appear; 
that the policy was indorsed by defendant’s agent Blaney, who it 
was admitted had authority for that purpose, “payable, in case of 
loss, to Charles Q. Tirrell, mortgagee, as his interest may appear.” 
The writ and pleadings are not made part of the exceptions, but 
it appears thereby that the action is brought by the plaintiff for 
his own benefit and that of the mortgagee. The plaintiff contends * 
that no change in the occupancy would affect the mortgagee’s in- 
terest, and therefore, as to this claim, no defense whatever is shown 
by the terms of the policy; when made payable to a mortgagee, no 
act or default of any person other than such mortgagee or his 
agents, etc., “shall affect such mortgagee’s right to recover in case 
of loss on such real estate.” But we cannot, upon this argument, 
hold the exceptions to be immaterial. No such question as this was 
ever passed on by the presiding judge. Apparently the case was 
tried as if the plaintiff was the only party interested, and the ex- 
ceptions do not show, and were not intended to show, the relation 
of the mortgagee, either to the plaintiff or the defendant. It was 
not suggested at the trial that the mortgagee had any independent 
right to recover, nor can we say what might have been the course 
of the trial if he had sought to establish any such right. The 
questions that might arise, should he undertake to do so in this 
action, it would not be profitable to determine, or even discuss, in 
advance. 

As to the second count the exceptions are overruled; as to the 
first, the exceptions are sustained. As the verdict is for one sum 
in both counts, it must be set aside, and a new trial ordered. 


VOL. XVI.- 22, 
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SUPREME COURT OF APPEALS OF VIRGINIA. 


HOME INS. CoO. 
US. 
GWATHMEY anp oTuHERs. 


The policy limited its liability to loss affecting the interest of the insured and 
provided that goods on storage must be separately and specifically insured. 
The policy was on merchandise their own, or held by them in trust or on 
consignment, or sold but not delivered, and insured against allloss * * 
not exceeding the interest of insured. Goods on storage by the insured 
warehousemen were separately and specifically insured by other insurance 
obtained by the depositors. 


Held, That the policy was not liable for goods on storage in which the insured 
had no interest, and there could be no contribution with the insurers of 
such goods. 


TunstaLu & Tuom, for Plaintiff's in Error. 


Wake & Ox, for Defendant in Error. 
Lacy, J. 


This is a writ of error to a judgment of the corporation court of 
the city of Norfolk, rendered on the third day of August, 1885. The 
action is upon a policy of insurance by the assured, commission mer- 
chants and licensed warehousemen, for the benefit of owners of 
merchandise on storage in their warehouse, and destroyed by fire. 
The said depositors had other insurance of their own, taken out by 
them, to cover, and more than covering, the entire value of all the 
goods stored by them in the warehouse; but their insurers, claiming 
that as the said warehousemen had insurance on their warehouse, 
and their own goods therein, greater than the value of their own 
losses, the insurers of the said warehousemen, of whom the appellant 
company is one, were compellable to ratably contribute to the losses 
of thé said depositors; and upon that ground refused to settle in full 


* Decision rendered, February 17th, 1887. 
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with the said depositors for their losses until they had exhausted 
their legal rights and remedies against the appellant company and 
others, the insurers of the warehousemen. The appellant company 
having refused to recognize any such demand upon them, the suit 
was brought by the warehousemen, upon the requisition, for the ben- 
efit and at the costs of the said depositors, disclaiming for themselves 
all of their losses by the fire, and all of their own claims under the 
policy sued on having been paid. The case was tried in the said cor- 
poration court of Norfolk City, and judgment was rendered for the 
plaintiffs, for the benefit of the depositors, against the appellant 
company, for their due contributory rate, upon the principle that 
they were bound for contribution, the insurance being double upon 
the goods destroyed, and greater than their entire value. From the 
judgment the case is here by writ of error. 

The whole question here is upon the construction of the policy 
sued on. The principles of interpretation applicable to contracts of 
insurance are the same as those which obtain in the case of other 
contracts. The same rule of construction which applies to other in- 
struments applies also to these. They are to be construed according 
to the sense and meaning of the terms used, and, if these are clear 
and unambiguous, parol evidence will not be admitted to contradict, 
vary, or to explain them. Their terms are to be understood in their 
plain, ordinary, and,popular sense, unless they have generally, in re- 
spect to the subject-matter, as by the known usage of trade, acquired 
a peculiar sense, distinct from the popular sense, rendering it neces- 
sary to resort to extrinsic proof in order to determine in which sense 
they are used, and so to explain their ambiguity; or unless the con- 
text evidently points out that they must, in the particular instance, 
and in order to effectuate the immediate intention of the parties, be 
understood in some speciil and peculiar sense: Lord Ellenborough, 
in Robertson vs. French, 4 East., 135. 

As was said by Lord Abinger in Cornfoot vs. Fowke (6 Mees. & 
W., 358): “ A policy of insurance is a contract, and is to be governed 
by the same principles as govern other contracts. Its language is to 
receive a reasonable interpretation. Its intent and substance, as 
derived from the language used, should be regarded.” There is no 
more reason for claiming a strict, literal compliance with its terms 
than in ordinary contracts. Full legal effect should always be given 
to it, for the purpose of guarding the company against fraud and 
imposture. Beyond this, we would be sacrificing substance to form; 
following words rather than ideas: Nelson, C.J, in Turley vs. North 
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American Fire Ins. Co., 25 Wend., 374. Indeed, a moment’s reflec- 
tion will render it apparent, says a learned writer, that there is noth- 
ing about an agreement about insurance intrinsically more sacred or 
inviolable than in an agreement about any other subject-matter. 

In a case in the Supreme Court of the United States, much relied 
on in the argument here, the learned justice who delivered the opin- 
ion of that court said on this subject: “The most important question 
in this case relates to the proper construction of the defendant's pol- 
icy of insurance. It is contended on their behalf that it covered only 
the warehouse company’s interest in the goods contained in the ware- 
house.” “Blanket and floating policies are sometimes issued to 
factors or warehousemen, intended only to cover margins uninsured 
by other policies, or to cover nothing more than the limited interest 
which the factor or warehouseman may have in the property which 
he has in charge. In those cases, as in all others, the subject of the 
insurance, its nature and extent, are to be ascertained from the words 
of the contract which the parties have made.” It is true of policies of 
insurance, as it is of other contracts, that, except when the language 
is ambiguous, the intention of the parties is to be gathered from the 
policies alone. There are cases in which resort may be had to parol 
evidence to ascertain the subject insured, but they are cases of latent 
ambiguity; so, in the construction of other contracts, parol evidence 
is admissible to explain such ambiguities. In this particular the rule 
for the construction of all written contracts is the same. Lord Mans- 
field said, long ago, that courts are always reluctant to go out of a 
policy for evidence respecting its meaning: Loraine vs. Tomlinson, 
2 Doug., 585; Astor vs. Insurance Co., 7 Cow., 202; Murray vs. 
Hatch, 6 Mass., 465; Levy vs. Merrill, 4 Greenl., 180; Insurance Co. 
vs. Loney, 20 Md., 36; Arnould, Ins., 1,316, 1,317; 2 Greenl. Ev., 377; 
Home Ins. Co. vs. Baltimore Warehouse Co., 93 U.S., 527. But there 
are cases where resort is necessary to parol evidence, to ascertain to 
whom the terms of the policy apply; as, when the policy is for or on 
account of the owner, or on account of whomsoever it may concern, 
evidence beyond the policy is then received to show who are the 
owners, or who were intended to be insured thereby. In such cases 
the policy fails te designate the real party to the contract, and, with- 
out resort to extrinsic evidence, there is no contract at all: Home 
Ins. Co. vs. Baltimore Warehouse Co., supra; Finney vs. Bedford 
Com. Ins. Co., 8 Metc, 348. 

Let us look, then, to the terms of the contract now here drawn in 
question. This policy provides that, “by this policy of insurance, 
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the Home Insurance Company, of New York, do insure W. W. Gwath- 
mey & Co., against loss or damage by fire, to the amount of five 
thousand dollars, on cotton in bales and general merchandise, their 
own or held by them in trust or on consignment, or sold but not 
delivered, contained in the brick, metal-roof building known as 
‘Gwathmey’s Warehouse,’ situate on the south side of Water Street, 
and known as ‘ Town Point,’ in Norfolk, Virginia. Other concurrent 
insurance permitted. And the said Home Insurance Company hereby 
agree to make good unto the said assured, his executors, administra- 
tors, and assigns, all such immediate loss or damage, not exceeding in 
amount the sum or sums insured as above specified, nor the interest 
of the assured in the property, except as herein provided, as shall 
happen by fire,” etc. 

Among the conditions attached, and constituting a part of the 
policy, is the following provision: “ Goods held on storage must be 
separately and specifically insured.” In accordance with this last pro- 
vision, the goods on storage were separately and specifically insured 
by other insurance obtained by the depositors. This specific insur- 
ance was more than sufficient to pay in full all losses incurred by the 
said depositors The insurers, however, of these goods on storage, 
refused to pay the losses of said depositors, unless and until the 
insured brought suit against insurers of the warehousewen, and ex- 
hausted against them their legal rights, if any, to have contribution 
from them; claiming that the general words of the policy cited above, 
“goods in trust,” etc., entitled the depositors to share in the benefits 
of the insurance obtained by the warehousemen, upon the authority 
of the case of Home Ins. Co. vs. Baltimore Warehouse Co., supra. 
In that case, which we have already considered at some length, Jus- 
tice Strong said, speaking for the court: “ Turning, then, to the policy 
issued to the plaintiff below, and construing it by the language used, 
the intention of the parties is plainly exhibited.” “Its words are, 
‘insure Balt. Warehouse Co. against loss or damage by fire, on mer- 
chandise, their own or held by them in trust, or in which they 
have an interest or liability, contained in’ a certain described ware- 
house. There is nothing ambiguous in the description of the subject 
insured. It is as broad as possible. The subject was merchandise 
contained in a certain warehouse. It was not merely an interest in 
that merchandise. The merchandise of the warehouse company 
owned by them was covered, if any they had. So was any merchan- 
dise in the warehouse in which they had an interest or liability, and 
80 was any merchandise which they held in trust. The description 
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of the subject must be entirely changed before it can be held to mean 
what the insurers now contend it means. If, as they claim, only the 
interest which the warehouse company had in the merchandise 
deposited in their warehouse was intended to be insured, why was 
that interest described as the merchandise itself? Why not as the 
assured’s interest in it? And, again, the ‘insurance company agreed 
to make good all loss,’ etc., ‘to the property as above specified.’ No- 
where is any less interest in the goods insured alluded to than the 
entire ownership.” 

This case was argued in the supreme court, October 25 and 26, and 
decided November 20, 1876. The policy in question here was issued 
December 16, 1884. The Home Insurance Company seems, in the 
interval of eight years elapsing, to have profited by the teachirgs in 
that case; for it cannot be said of this policy, as was said of the 
policy in that case, “ Why not as to the assured’s interest in it?” nor 
can it be said of this, “ Nowhere is any less interest in the goods in- 
sured alluded to than the entire ownership;” for, as we have said, it 
contains these words: “Not exceeding in amount the sum or sums 
insured as above specified, nor the interest of the assured in the 
property,” etc. And, as if to make the matter sure, the words, “ goods 
held on storage must be separately and specifically insured,” are also 
added to the policy. In this case the depositors, not relying upon 
the warehousemen’s insurance, did, specifically and separately, amply 
secure theniselves as to their own goods, and make no contention 
here, except as required by their insurers. for contribution; and it 
was offered by the defendant company in the court below to prove 
that such was the understanding all around, that the warehousemen 
did not undertake to insure their depositors, nor did the depositors 
understand or claim that they were in any wise concerned in the in- 
surance in question; but all this evidence was excluded by the trial 
court, which instructed the jury as follows: “The court instructs the 
jury that the insurance taken out by the said W. W. Gwathmey & 
Co. (the warehousemen), under their policies given in evidence, after 
deducting therefrom the loss of the said W. W. Gwathmey & Co., 
constituted double insurance, and was liable to contribute to the 
losses sustained by Battle, Bunn & Co. and Everett Bros., Gibson & 
Co., the depositors,” ete. 

“Double insurance” may be defined to be additional and valid 
insurance, prior or subsequent, upon the same subject, risk, and 
interest effected by the same insured, or for his benefit, and with 
his knowledge and consent; but owners of different interests in the 
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same property may respectively insure their interest without risk of 
violating a provision against other insurance: Tyler vs. Aitna Fire 
Ins. Co., 12 Wend., 507, 16 Wend., 387; Sloat vs. Royal Ins. Co., 49 
Pa. St., 14; Forbush vs. Western Mass. Ins. Co., 4 Gray, 337. In 
the case of Parks vs. General Interest Assurance Co. (5 Pick. 
34) it was held that the assured might himself, by the representa- 
tions made to the insurers, restrict their liability to his actual in- 
terest in the property; as when the plaintiff procured a policy on 
goods held by him in trust, and represented to the insurers that he 
was receiving goods for sale, on which he made advances, and that 
the consignors might not be able to repay the same, and that he 
wished for a policy to secure himself from loss by fire thereon, it was 
held that the policy only covered the assured’s interest therein. 
So, a policy may be issued to and for the benefit of whom it may 
concern, or as the property may appear; and any person who had 
an insurable interest therein at the time of the loss, and whose in- 
terests were intended to be covered by the policy, may recover 
thereon: City Bank vs. Adams, 45 Me., 455; Rogers vs. Traders’ Ins. 
Co., 6 Paige, 583; Steele vs. Insurance Co., 17 Pa. St., 290; Finney 
vs. Bedford Com. Ins. Co., 8 Metce., 348. 

For the decision of this case we are only to recur to the general 
principles stated above. The policy is to be construed according 
to its terms. Where these are plain and clear and unambiguous, 
there is no occasion whatever to resort to other evidence to ascer- 
tain its meaning; in other words, to ascertain and define the con- 
tract between the parties. From the plain words of this policy, can 
there be any difficulty to determine the questions involved? The 
policy limits its liability to the loss affecting the interest of the as- 
sured, not to exceed the sum agreed on as the amount of the policy, 
and not to exceed the interest of the assured. This the appellant 
company has promptly and fully paid. Can they, the said appellants, 
be held responsible for goods on storage in which the assured had 
no interest? Again, the policy responds in plain terms, “ Goods on 
storage must be separately and specifically insured.” The deposi- 
tors followed and obeyed this requirement, and did insure the 
goods on storage separately and specifically, but not in this com- 
pany. They paid their premiums to other companies, and insured 
their goods on storage with them. These companies claim to have 
contribution of the appellant company, upon the ground of double 
insurance; that is, that the policy of the appellant company ex- 
tended to a greater interest in the goods in the warehouse than 
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the interest of their insured, and extended to goods on storage, 
and constituted double insurance. This cannot be maintained, un- 
less the court can make a contract for the parties. If we are to 
confine our action to the enforcement of the contract as made by 
the parties themselves, there can be no contribution in this case; there 
is no double insurance. The appellant company has discharged 
every obligation growing out of their contract, and were entitled 
to be dismissed out of the corporation court of Norfolk, with their 
costs. 

The court below erred in instructing the jury that the insurance 
was double upon the goods on storage, and rendering judgment 
against the defendant for any amount, and the said judgment will 
be reversed with costs, and a judgment rendered here dismissing 
the suit at the costs of the plaintiffs, which will be certified to the 
said corporation court of Norfolk City. 
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COURT OF APPEALS OF MARYLAND. 


Appeal: from the Circuit Court for Washington County. 


PLANTERS’ MUT. INS. CO. 
vs. 
ROWLAND.* 


The policy on a flour-mill provided that it should be void if the property be 
so altered or appropriated or used as would increase the risk according to 
the annexed schedule, without the company’s consent indorsed. 

Held, That an alteration which would increase the hazard according to the 
schedule would ipso facto forfeit, but an alteration of the machinery, from 
the burr process to the roller process, not being referred to in the schedule, 
would not come within the provision. 

There was an indorsement on the back of the policy, that in case of proposed 
alteration to the property application should be made to the secretary or 
agent, who on examination should certify whether the risk would be 
increased. 

Held, That when no reference is made to such indorsement in the policy, it 
would be merely directory and not obligatory, being no part of the con- 
tract, especially where no provision for forfeiture in case of violation 
is made. 

The by-laws required notice to be given to the secretary in case the property 
was rendered more hazardous, and that the directors might elect to con- 
tinue upon the same or higher terms or to cancel. 

Held, That verbal notice to the general agent who stated that it was all right 
and that the company had decided that such a change was no increase, 
was sufficient. 

The lessee, who introduced new machinery, insured it and assigned the policies 
to the insured as securi:y for money loaned. 

Held, That this was not double insurance. 

Held, That possession by lessees with a privilege of buying was not an 
alienation of title or interest by the lessor. 

Rates of insurance are evidence for a jury as to increase of risk, though not a 
decisive test. 


Epwarp Sraxe and Henry Kyp Dovetas, for Appellant. 
I. Crarence Lane, for Appellee. 


* Decision rendered, December 15, 1886. 
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Rosryson, J. 

The property insured in this case was a flour and fertilizer mill 
belonging to the appellee. After the policy was issued, the appellee 
leased the mill to the Messrs. Aiken & Sons for five years, with the 
privilege on their part to make “alterations and to refit the mill 
with other or new machinery,” upon the condition, however, that they 
should, upon the expiration of the tenancy, replace the old machin- 
ery. The Messrs. Aikens entered into possession under the lease, 
and finding it desirable to change the machinery, they took out so 
much of the old machinery as was used for the manufacture of flour 
by the burr process, and substituted therefor the roller process. 
This was done at their own expense, and the new machinery being 
their property under the terms of the lease it was insured by them. 
About two years afterward the mill was destroyed by fire, and this 
suit is brought by the appellee to recover the loss sustained by him. 

To this action several defenses are set up by the appellant. In 
the first place it is contended that the alteration in the machinery, 
without the consent of, or notice to, the company, whether increas- 
ing the risk or not, per se avoided the policy. If this be so, it must 
be by reason of some stipulation between the parties; for, unless re- 
stricted in some way by the policy, we take it to be well settled that 
the insured may make alterations in the property without notice to 
insurer, provided such alterations do not thereby increase the risk. 
So the question resolves itself into this, is there any stipulation in 
the policy or by-laws, which forfeits the policy upon the failure on 
the part of the appellee to give notice to the company of the altera- 
tions in the machinery, although such alterations did not increase 
the risk? The pelicy does provide that it “shall cease and be of 
no effect” if the property shall be so altered, or appropriated, or 
used for the purpose of carrying on therein any trade or business 
which, according to the class of hazards thereto annexed, would 
increase the risk unless it be by the consent of the company, in 
writing, indorsed upon the policy. This provision is one usually to 
be found in fire policies, and there ought not, it seems to us, to be 
any difficulty in its construction. The property here insured was a 
flour-mill, and the rate of insurance was fixed and paid according to 
the risk incident to that business. The insurer assumed this and 
no other risk, and if the appellee proposed so to alter the mill, or 
to use it for the purpose of carrying on any trade or business which, 
according to the class of hazards annexed to the policy, would 
increase the risk, he was bound to get the consent of the company, 
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in writing, indorsed upon the policy. Without such consent the 
alteration or use ipso facto avoided the policy. The question as to 
the increase of risk was no longer an open question, because the 
parties had by their agreement made such alterations or use mate- 
rial: Kimberley’s case, 34 Md., 224; Lounsbury’s case, 9 Com., 456; 
Diehl’s case, 59 Penn. St., 448; Lee’s case, 3 Gray, 383. 

The question then is, whether the alterations made by the appellee 
in the machinery were such as would, according to the class of 
hazards annexed to the policy, increase the risk. The class of 
hazards annexed to the policy is not to be found in the record, and 
we cannot assume as matter of fact, that the mere change in the 
machmery of the mill, from the burr process to the roller process, 
was such an alteration as would, according to the class of hazards 
unnexed to the policy, increase the risk. On the contrary, the 
proof shows that the appellant had permitted other mill-owners to 
make this change without objection, and without increasing the rate 
of insurance. This provision, therefore, in the policy has not in our 
opinion any bearing upon the question. 

But the appellant also relies upon an indorsement on the back of 
the policy to the effect that whenever any alteration is to be made in 
the property the insured shall make application to the secretary or 
agent, who shall examine the property, and certify whether the 
hazard be thereby increased or not, ete. Now an indorsement on 
the back of a policy may be regarded as part of the contract, pro- 
vided it is referred to in the policy as constituting part of it. If, 
however, there be no reference whatever to it in the policy, nothing 
to show that the parties meant it to be a part of the contract, it will 
. be regarded merely as the act of insurer, and not, therefore, binding 
on the insured: Stone’s case, 34 N. J.,371; Kingsley’s case, 8 Cush., 
393; Farrier’s case, 47 Vt., 416; Linder’s case, 16 Wend., 481; Bize 
vs. Fletcher, Doug., 13, n. In this case there is no reference either 
in the policy or in the by-laws to the direction or indorsement on 
the back of the policy, and it cannot, therefore, be regarded as part 
of the contract. It is what it professes to be, merely directory, and 
not obligatory. And besides it does not provide for a forfeiture of 
the policy upon the failure on the part of the insured to make such 
application, and forfeitures are not favored by implication. We are 
of opinion, therefore, that there is no stipulation in this policy which 
per se avoids it upon the failure of the appellee to give notice to 
the company of the alteration in the machinery of the mill, provided 
such alteration did not increase the risk. Whether or not the risk 
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was thereby increased was a question which the court properly 
submitted to the finding of the jury. 

And this brings us to the next, and the more important question. 
Assuming that the change in the machinery from the burr to the roller 
process did increase the risk, was notice given to the company as 
required by the tenth section of the by-laws? This section provides 
that if the property insured shall be rendered more hazardous, by 
any means within, or not withir, the control of the insured, notice 
shall be given to the secretary ; and the directors may elect either 
to continue the insurance upon the same terms, or at higher rates, 
or may cancel the policy. Nothing is said about written notice; 
all that is required of the insured is that he shall give notice to 
the proper officer of the company, and then the directors may elect. 

Was notice then given by the appellee to the company of the altera- 
tion about to be made in the machinery? Now, what is the evidence? 
The appellee proved that, before the alteration was made, he gave 
notice of such alteration to Pole, the general agent of the company, 
its treasurer, and one of its directors, and as such duly authorized 
to receive risks and notices of alterations in the property ; and 
that Pole stated to the appellee in reply that it was all right, that 
the company had determined that the alterations in the machinery 
as proposed did not increase the risk; that it had been so decided in 
the case of Kemp’s mill, where the roller process had been sub- 
stituted for the burr process ; that no additional premium note was 
required of the appellee after the notice thus given, nor was any 
objection ever made that the alterations increased the risk, and 
that, nearly two years after such alterations, the board of directors 
levied an assessment on the premium note of the appellee, to 
meet losses sustained by the company, which assessment was paid. 
He further proved that Kemp, and Young, and Huyett, and Neikirk, 
all mill-owners, had made application to the appellee for permission 
to substitute the roller process for the burr process; that their several 
applications were granted, and granted without demanding any 
higher rate of insurance. 

This evidence, if true, not only proves that notice was in fact 
given to the proper officer of the company, but it explains why no 
action was taken by the directors upon the application of the 
appellee. They had already decided, upon the application, of other 
mill-owners, that the substitution of the roller process for the burr 
process did not increase the risk, and no further action, therefore, 
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was necessary. If the notice required by the by-laws was thus 
given, the question of waiver and estoppel becomes immaterial. 

Passing, then, from this branch of the case, we come to the further 
defense that there was a double insurance on the property. Now, 
what are the facts relied on to support this defense? The mill was, 
as we have seen, leased to Messrs. Aikens for five years, and, while 
in possession of the mill, part of the old machinery was taken out 
by the lessors, and new and different machinery put in its place. 
This was done at their expense, and at a cost of about $9,000. The 
new machinery which belonged to them was insured, and the policies 
of insurance were assigned to the appellee to secure the payment of 
$2,000 loaned by him to the lessees. The appellee thus held, it is 
true, two policies, one on the mill and old machinery, property which 
belonged to him, and the other on the new machinery, which 
belonged to the Messrs. Aikens, but the two policies were in differ- 
ent rights, and upon different property. In no sense could this be 
considered a double insurance, to constitute which there must be 
two or more policies insuring the same property. 

Then again it was said there was a forfeiture of the policy, because 
the appellee had parted with his interest in the property. But there 
is no ground on which this contention can be supported. He had 
leased the mill for a term of five years, with the privilege, on the 
part of the lessors, to buy it any time during lease at a price named. 
They did not agree to buy it, but merely had the privilege of buying 
it, and as matter of fact the record shows they never did buy it. 
They were in possession under the lease, but the title and right of 
property was in the appellee. It cannot be said that he had parted 
with his interest or that he had in any manner aliened it, within the 
meaning of the law: Phillips’ case, 10 Cush., 350; Hill’s case, 59 
Penn. St., 474; Petney’s case, 65 N. Y.,6; Washington Fire Ins. 
case, 32 Md., 421. 

We see no objection to the rule of damages laid down by the 
court. The appellee was entitled to recover the full loss or damages 
sustained by him, to be estimated, in the language of the policy, 
according to the actual value of the property at the time of the fire, 
with interest thereon, in the discretion of the jury, after three 
months from the date of notice and proof of loss. And so the court 
instructed the jury. 

The theory upon which the appellant’s ninth prayer is based, 
namely, that the appellee had no such interest or property in the old 
machinery as would entitle him under the policy to recover for its 
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loss, because it was in the possession and under the control of the 
lessors of the mill, is clearly erroneous. The possession by the 
lessors in no manner affected appellee’s right of property. It was 
still his property, and for its loss he was entitled to recover. It fol- 
lows from what we have said, that there was no error in granting 
the appellee’s prayers and in rejecting the several prayers offered by 
the appellant. 

There were exceptions also taken to certain evidence offered by 
the appellee. In the first exception, the witness Clark testified that 
he was the general agent and inspector of the Hartford Insurance 
Company, and as such had made repeated examinations of hazards 
of burr and roller mills. He was then asked the following ques- 
tions: “State, if you know, the usage of underwriters respecting 
the rates charged in burr flouring-mills and roller-mills; are the 
rates the same or different ?” 

One of the questions to be determined by the jury was whether the 
substitution by the appellee of the roller process in the place of the 
burr process had increased risk. The witness was not asked to give 
his opinion as an expert in regard to the risk, but to prove a fact, 
whether insurance companies charged the same or different rates on 
burr and roller mills. We do not mean to say that the rates of 
insurance are to be considered a decisive test as to the risk, but it 
was evidence to go to the jury to be considered in connection with 
other facts, in determining the question of increase of risk. And so 
with regard to the evidence offered in the second and third excep- 
tions. The witnesses Clark and Rease were both experts and 
thoroughly acquainted with the practical working of the machinery 
used in the manufacture of flour by the burr and roller processes, 
and had knowledge of the details of the workings of each. They 
were then asked the following question: “State the physical con- 
ditions or facts in the operation of burr and roller flour-mills.” 

The jurors were not millers, nor experts in the manufacture of 
flour, and if they were to determine whether or not the hazard was 
increased by altering the mill from one process to another, they were 
entitled to the facts connected with the operation of both. Joyce's 
case, 45 N. Y., 274; Lyman’s case, 14 Allen, 335; Luce’s case, 105 
Mass., 298. Judgment affirmed. 
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SUPREME COURT OF ALABAMA. 


DecremBer Term, 1886-87. 


ALABAMA GOLD LIFE INSURANCE COMPANY 
US. 
MOBILE MUTUAL INSURANCE COMPANY.* 


Instruction to find for the company as a matter of law in case of alleged mis- 
representation as to age is only proper where the evidence is clear and 
positive and without material conflict. But even in the absence of con- 
flict such instruction would not be proper if the conclusion rested on an 
inference from which the jury might find the contrary. 

Statements as to date of birth in proofs of death may be corrected. The 
burden of proving the falsity of the representation is on the company. 

Instruction to find for the company should be given when there is insufficient 
evidence to prove a fact essential to recovery. 

A policy taken out on the life of another in whom there is no insurable inter- 
est, or assigned to another having no such interest, is void. 


The policy provided for its assignment subject to proof of interest. 


Held, That where the assignment purports on‘its face to be a purchase, the 
burden of proving interest is on the assignee. 


Action on policy of life insurance. 


Messrs. Overatt & Besror, for Appellant. 
R. H. Cranks, Esq., Contra. 


Cropton, J. 
The Alabama Gold Life Insurance Company issued, February 14, 
1871, a policy of insurance in the sum of five thousand dollars on 
the life of James L. Steedman, payable to the assured or his legal 
representatives. On July 18, 1882, Steedman assigned the policy to 
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Charles A. Holt, who was his creditor. The company, on request of 
Steedman and Holt, issued, July 23, 1883, in consideration of the 
surrender of this policy, a paid-up policy, being the one sued on, 
payable to Holt, “assignee, his executors, administrators, or assigns.” 
The latter policy was assigned by Holt, during the life of the insured, 
to appellant, who brought the present suit, Steedman having died 
March 4, 1884. The defendant pleaded the general issue, and a 
special plea, alleging misrepresentation as to age and date of birth. 
The only error assigned is the refusal of the court to give, on request 
in writing, the affirmative charge in favor of the defendant. The 
right to such charge is based on two grounds; the absence of con- 
flict in the testimony respecting age and date of birth, and the want 
of evidence showing an insurable interest. 

If the only ground on which to rest the instruction, was the effect 
of the evidence relating to the issue of misrepresentation, there 
would be no error in its refusal. Such charge may be properly 
given, when the evidence is clear and positive, without conflict on 
any material point, and no evidence is offered by the other party 
affecting its credibility or accuracy. The mere want of conflict is 
not sufficient, unless only legal conclusions can be drawn. The 
affirmative instruction should not be given, though the evidence 
may be without conflict, and direct and positive, if it rests in infer- 
ence, and the jury are authorized to make any deduction, or draw 
any inference, which would be fatal to the right of recovery, or to 
the defense, as the case may be: Luke vs. Calhoun Co., 52 Ala., 115; 
Fountain vs. Ware, 56 Ala., 558. 

The only witness who testified directly to the time of birth was 
Reuben Steedman, the father of the insured. His testimony was 
taken on interrogatories, to which was attached his ex parte affidavit, 
procured by the defendant shortly after the death of the insured, on 
the face of which it is apparent an alteration had been made in the 
figures designating the year of birth, and no explanation was offered, 
how, when, or by whom the alteration was made. Though his testi- 
mony is positive and direct, there is evidence that he was advanced 
in years, was infirm, and his memory was bad, and that no record 
was kept of the births of his ten children. The statement of the 
date of birth in the proof of death may be regarded as an admission, 
subject to be corrected or explained: Conn. Life Ins. Co. vs. 
Schwenk, 94 U. S., 593. Clover, who made the proof, testified to 
his want of information, the manner in which he arrived at the year 
of birth, and that it was inserted in the proof on demand of the 
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agent of the defendant, to whom he stated, at the time, he did not 
know the date of birth. The burden of proving the falsity of the 
representation is on the defendant: Piedmont & Arlington Life 
Ins. Co. vs. Ewing, 92 U.S., 377. The credibility and accuracy of 
the testimony, and its sufficiency, are matters for the determina- 
of the jury. In determining these questions, they were authorized 
to consider the evidence relating to the physical and mental con- 
dition of the witness at the time of testifying, the circumstances 
under which he testified, and the explanation of the admission in 
the proof of death, and draw inferences in regard to the value 
and accuracy of the direct and positive evidence. The effect of 
the charge would have been to withhold from their consideration 
the explanatory, qualifying, and invalidating evidence, and to in- 
struct them that, notwithstanding its truth, the testimony of the 
father and the admission in the proof of death were sufficient to 
overcome the presumption of the truth of the representation. 

But such charge should be given when there is a want of evidence 
tending to prove a fact material to the right of recovery: Tyroe 
vs. Lyon, Murphy & Co., 67 Ala., 1. There is no evidence of an in- 
surable interest; and the question thus raised is, whether it is incum- 
bent on the assignee of a policy of life insurance, the assignment 
having been made during the life of the insured, to show such 
interest, to entitle him to recover? The doctrine is well settled, 
that a policy of insurance taken out by one person on the life of 
another, in which he has no insurable interest, is repugnant to pub- 
lic policy and illegal. And though there is conflict in the author- 
ities, it may be regarded as established by this court, that the 
assignment of a policy of life insurance to one having no expectation 
of benefit or advantage from the continuance of the life of the in- 
sured, founded on relations of blood, or marriage, or pecuniary—to 
one who is interested in his death rather than his life—is obnox- 
ious to all the objections which exist to the issue of the policy origi- 
nally to such person: Helmetag vs. Miller, 76 Ala., 183. 

The policy sued on contemplates and provides in terms for an 
assignment. It is made payable to the assured, his executors, 
administrators, or assigns. After prescribing the mode in which it 
may be assigned, and requiring notice thereof to be filed with the 
company, it provides: “That any claim against this company, arising 
under this policy by any assignee, shall be subjected to proof of 
interest, and said assignee shall, in no event, receive from said com- 


pany any amount in excess of the amount due said assignee at the 
VoL, XV1.—23. 
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date of the maturity of this policy; the balance, if any, reverting to 
this company.” The policy and the assignment constitute a con- 
tract, to which the plaintiff and defendant are parties, and by the 
terms of which the plaintiff stipulated, that the continuing validity 
of the policy should be conditioned on proof of interest, and that 
the recovery should be limited to the amount of such interest. But 
independent of these provisions, the assignee is required to prove 
each and every fact, which the assured, if plaintiff, would be required 
to prove in order to maintain an action on the policy; and the 
assured would be required to establish an interest in the subject 
insured, unless the statements of the policy are prima facie sufti- 
cient. The assignment, on its face, purports to be a purchase. In 
such case there is no presumption of an insurable interest. As with- 
out the possession of such interest, the policy on assignment 
becomes a wager-policy, though valid in its inception; the burden 
is cast by the plea of the general issue on the assignee to prove such 
interest, it being material and requisite to his right of recovery: 
Greenhood on Public Policy, 121, 238; Singleton vs. St. Louis Mut. 
Ins. Co., 66 Mo., 63; Canfield vs. Watertown Fire Ins. Co., 55 Wis., 
419; Ins. Co. vs. Diggs, 8 Bax., 563. 

It is contended, however, that the want of such interest is matter 
of defense, in avoidance of the policy, and under the statute must 
be specially pleaded. The statute provides, that “in all suits where 
the defendant relies on a denial of the cause of action as set forth 
by the plaintiff, he may plead the general issue, and in all other 
cases the defendant may briefly plead specially the matter of 
defense.” Code, 1,876, § 2,983. The construction which the statute 
has received is, that the plea of the general issue casts on the plaintiff 
the onus of proving every material allegation of the complaint, and 
limits the defense to evidence in disproof; but matter in avoidance 
must be specially pleaded. It does not relieve the plaintiff from 
proof of any fact which is an essential constituent of his cause of 
action: Petty vs. Diil, 53 Ala, 641. At common law, in an action 
on a policy of insurance, the declaration must allege the plaintiff's 
interest in the subject insured. While the common-law rules of 
pleading have been modified, and in some aspects abrogated, by 
statute, and any pleading which conforms substantially to the pre- 
scribed forms is sufficient, the statutory forms are considered and 
treated as virtually containing, though in many instances by the 
averment of a legal conclusion, all the allegations of facts requisite 
to setting forth a good and valid cause of action which it is in- 
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cumbent on the plaintiff to prove, as if formally averred. There 
being no form of a complaint on a policy of life insurance, a com- 
plaint in such action is sufficient, if it conforms substantially to the 
statutory form on a policy of marine insurance, and in addition, when 
appropriate to the form of a complaint on a dependent covenant or 
agreement: Brooklyn Life Ins. Co. vs. Bledsoe, 52 Ala., 538. 

When the suit is by the assured, the averment that the defendant 
insured against loss or injury, contained in the form of a complaint 
on a policy of marine insurance, is the equivalent prima facie of an 
averment of insurable interest: Conn. Fire Ins. Co. vs. Capital 
City Ins. Co. (MSS.), Ala., Dec. Term, 1886-87. But it will not be 
so regarded when the action is brought by an assignee. In such 
case conformity to the form merely is not sufficient. Neither the 
statutory forms nor the statutory rules of pleading dispense with the 
allegations requisite to show a legal and substantial cause of action 
and a right to maintain the suit in his own name. Whether the 
averment that the policy is the property of the plaintiff is the equiv- 
alent of these allegations we do not decide, no objection being made 
to the complaint. 

It is further insisted that by the twenty-ninth rule of practice in 
the circuit courts, the plaintiff is not required to prove an insurable 
interest, unless disputed by plea verified by affidavit. The rule 
provides that when an action is brought by an assignee or transferee 
of a contract for the payment of money, the defendant shall not dis- 
pute the interest of the plaintiff in such contragt, and his right to 
maintain such action, except by a verified plea. The rule relates to 
a denial of the plaintiff's ownership or property in a contract, the 
validity or legality of which is not destroyed or affected by a trans- 
fer under whatever circumstances, or to whatever person made— 
where notwithstanding the transfer or assignment the contract con- 
tinues in force. But where an interest or other thing is essential, on 
the happening of a contingency to preserve the legality of the con- 
tract, and to maintain it in force and effect, for instance, when a pol- 
icy becomes illegal by its assignment unless supported by an 
insurable interest, the defendant is not required to deny the exist- 
ence of such interest, which is to deny the legality of the contract by 
a verified plea. Whenever it appears that the contract sued on vio- 
lates the law and public policy, and is in contravention of good 
morals, the court is compelled by the highest considerations to refuse 
to enforce it, and the objection cannot be obviated or waived by any 
rule of pleading: Oscanyan vs. Arms Co., 103 U. S., 266. 
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Though the rule may operate to prevent the defendant to dispute 
the factum of the assignment, or the mere ownership of the plaintiff, 
except by a sworn plea, it does not operate to prevent the defendant to 
dispute the existence of the interest, on which the legality of the policy 
depends, without such plea. The difference consists in the distinc- 
tion between ownership and legality. Were the policy assignable as 
any ordinary chose in action, though the assignee possesses no in- 
surable interest, or had it been assigned after the death of the in- 
sured, the rule would have been applicable. But neither the 
statutory rule of pleading, nor the rule of practice exempts the 
plaintiff from proving any fact material and essential to a valid and 
legal contract. 

From the principle that the policy is void unless the plaintiff has 
an insurable interest, the conclusion necessarily results that such in- 
terest is a constituent part, an essential element of the cause of ac- 
tion set forth in the complaint, and that the general issue casts on 
the plaintiff the burden and necessity of showing the possession of 
such interest. For the want of any evidence tending to prove this 
material fact, the affirmative charge should have been given. 

Reversed and remanded. 
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UNITED STATES SUPREME COURT. 


Octoser Term, 1886. 


In Error to the Curcuit Court of the United States, Northern District of 
Tilinois. 


ACCIDENT INS. CO. OF NORTH AMERICA . 


‘4 ‘ 
vs. ( 


LORETTA M. CRANDAL.* / 


The policy insured against ‘‘ bodily injuries* effected through external, acci- 
dental, and violent means within the intent and meaning of the contract 
and the conditions hereunto annexed.’”’ Among the conditions it was pro- 
vided that ‘‘this insurance shall not extend to death or disability which 
may have been caused wholly or in part by bodily infirmities or disease, or 
by suicide or self-inflicted injuries. 

Held, That death resulting from hanging one’s self while insane was not charge- 
able to bodily infirmities or disease or suicide or self-inflicted injuries, and 
the policy was liable. 


Fry & Bass & Gero. S. House, for Defendant in Error. 

Gray, J. 

This was an action against an accident insurance company upon a 
policy beginning thus:— 

“In consideration of the warranties made in the application for 
this insurance, and of the sum of fifty dollars, this company hereby 
insures Edward M. Crandal, by occupation, profession, or employ- 
ment a president of the Crandal Manufacturing Company,” in the 
sum of ten thousand dollars for twelve months, ending May 23, 1885, 
payable to his wife, the original plaintiff, “within thirty days after 
sufficient proof that the insured at any time within the continuance 





* Decision rendered, March 7, 1887. 
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of this policy shall have sustained bodily injuries, effected through 
external, accidental, and violent means within the intent and mean- 
ing of this contract and the conditions hereunto annexed, and such 
injuries alone shall have occasioned death within ninety days from 
the happening thereof; or, if the insured shall sustain bodily injuries 
by means as aforesaid, which shall, independently of all other causes, 
immediately and wholly disable and prevent him from the prosecu- 
tion of any and every kind of business pertaining to the occupation 
under which he is insured, then, on satisfactory proof of such in- 
juries, he shall be indemnitied against loss of time caused thereby in 
the sum of fifty dollars per week for such period of continuous total 
disability as shall immediately follow the accident and injuries as 
aforesaid, not exceeding, however, twenty-six consecutive weeks from 
the time of the happening of such accident.” 

Then followed certain conditions, the material part of which was 
as follows: “ Provided, always, that this insurance shall not extend 
to hernia, nor to any bodily injury of which there shall be no external 
and visible sign; nor to death or disability which may have been 
caused wholly or in part by bodily infirmities or disease, or by the 
taking of poison, or by any surgical operation or medical or mechan- 
ical treatment; and no claim shall be made under this policy when the 
death or injury may have been caused by dueling, fighting, wrestling, 
unnecessary lifting, or by over-exertion, or by suicide, or by freezing, 
or sunstroke, or self-inflicted injuries.” 

The application was signed by the assured, and began as fol- 
lows :— 

“The undersigned hereby applies for a policy of insurance against 
bodily injuries effected through external and accidental violence, said 
policy to be based. upon the following statement of facts, which I 
hereby warrant to be true.” 

The rest of the application consisted of fifteen numbered para- 
graphs, stating the name, age, residence, and occupation of the ap- 
plicant, the amount, term, and payee of the policy applied for; affirm- 
ing that he had never been “ subject to fits, disorders of the brain, 
or any bodily or mental infirmity,” that he had not in “ contempla- 
tion any special journey or any hazardous undertaking,” and that his 
habits of life are correct and temperate;” and expressing his under- 
standing of the effect of the insurance in several particulars, the last 
of which was as follows:— 

“15. I am aware that this insurance will not extend to hernia, nor 
to any bodily injury of which there shall be no external and visible 
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sign, nor to any bodily injury happening directly or indirectly in 
consequence of disease, nor to death or disability caused wholly or 
in part by bodily infirmities or by disease, or by the taking of poison, 
or by any surgical operation or medical or mechanical treatment, nor 
to any case except when the accidental injury shall be the proximate 
and sole cause of disability or death.” : 

The assured died July 7, 1884; and the plaintiff soon afterward 
gave to the defendant written notice and proofs of the death, which 
stated that the assured, while temporarily insane, hanged himself 
with a pair of suspenders attached to a door-knob in his bed-room. 

At the trial the plaintiff introduced evidence that the death of the 
assured was caused by strangulation from him so hanging himself; 
and, against the defendant’s objection and exception, was permitted 
to introduce evidence tending to show that he was insane at the time. 
At the close of the plaintiff's evidence, the defendant moved the 
court to instruct the jury that under the law and the evidence in the 
vase, the plaintiff was not entitled to recover. The court overruled 
the motion, and the defendant excepted. The defendant then intro- 
duced evidence, and the case was argued to the jury. 

The jury, under instructions to which no exception was taken, and 


in answer to specific questions from the court, returned a special 
verdict that Edward M. Crandal made the application; that the de- 
fendant issued the policy; that the premiums were fully paid, and 
the policy was in force at the time of his death; that he hanged him- 
self on July 7, 1884, and thereof died on the same day; that he was 
insane at the time of his act: of self-destruction; and that due notice 
and proof of death were given to the defendant; and, according to 


what, upon these facts, the opinion of the court in mattter of law 
might be, found for the plaintiff in the full amount of the policy, or 
for the defendant 

The court overruled a motion for a new trial, and rendered judg- 
ment on the verdict for the plaintiff. The defendant sued out this 
writ of error. 

The refusal of the court to instruct the jury, at the close of the 
plaintiff’s evidence, that she was not entitled to recover, cannot be 
assigned for error, because the defendant at the time of requesting 
such an instruction had not rested its case, but afterward went on 
and introduced evidence in its own behalf: Grand Trunk Railway 
vs. Cummings, 106 U. S., 700; Bradley vs. Poole, 98 Mass., 169. The 
subsequent instructions to the jury were not excepted to. No error 
is assigned in the previous rulings upon evidence, except in the ad- 
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mission, against the defendant’s objection and exception, of evidence 
tending to prove the insanity of the assured. The only other matter 
open upon this record is whether the judgment for the plaintiff is 
supported by the special verdict, which finds that, while the policy 
was in force, the assured died by hanging himself, being at the time 
insane, and that due notice and proof of death were afterward given. 

The single question to be decided, therefore, is, whether a policy 
of insurance against “ bodily injuries, effected through external, ac- 
cidental, and violent means,” and occasioning death or complete dis- 
ability to do business, and providing that “this insurance shall not 
extend to death or disability which may have been caused wholly or 
in part by bodily infirmities or disease, or by suicide, or self-inflicted 
injuries,” covers a death by hanging one’s self while insane. 

The decisions upon the effect of a policy of life insurance, which 
provides that it shall be void if the assured “shall die by suicide,” or 
“shall die by his own hand,” go far toward determining this ques- 
tion. This court, on full consideration of the conflicting authorities 
upon that subject, has repeatedly and uniformly held that such a 
provision, not containing the words “sane or insane,” does not in- 
clude a self-killing by an insane person, whether his unsoundness of 
mind tis such as to prevent him from understanding the physical 
nature and consequences of this act, or only such as to prevent him, 
while foreseeing and premeditating its physical consequences, from 
understanding its moral nature and aspect: Life Ins. Co. vs. Terry, 
15 Wall, 580; Bigelow vs. Berkshire Ins. Co., 93 U. S., 284; Insur- 
ance Co. vs. Rodel, 95 U. S., 232; Manhattan Ins. Co. vs. Broughton, 
109 U. S., 121. In the last case, which was one in which the assured 
hanged himself while insane, the court, repeating the words used by 
Mr. Justice Nelson, when chief-justice of New York, said that “ self- 
destruction by a fellow-being bereft of reason can with no more pro- 
priety be ascribed to the act of his own hand than to the deadly 
instrument that may have been used by him for the purpose,” and 
“was no more his act, in the sense of the law, than if he had been 
impelled by irresistible physical force:” 109 U. S., 182; Breastéd vs. 
Farmers’ Loan & Trust Co., 4 Hill, 73. In a like case, Vice Chan- 
cellor Wood (since Lord Chancellor Hatherly) observed, that the 
deceased was “subject to that which is really just as much an acci- 
dent as if he had fallen from the top of a house:” Horn vs. Anglo- 
Australian Ins. Co., 30 Law Journal (N. S.), Ch. 511; s. ¢., 7 Jurist 
(N. S.), 673. And in another case, Chief Justice Appleton said, that 
“the insane suicide no more dies by his own hand than the suicide 
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by mistake or accident,” and that, under such a policy, “death by 
the hands of the insured, whether by accident, mistake, or in a fit of 
insanity, is to be governed by one and the same rule:” Esterbrook 
vs. Union Ins. Co., 54 Maine, 224, 227, 229. 

Many of the cases cited for the plaintiff in error are inconsistent 
with the settled law of this court, as shown by the decisions above 
mentioned. 

Tn this state of the law, there can be no doubt that the assured did 
not die “by suicide,” within the meaning of this policy; and the 
same reasons are conclusive against holding that he died by “self- 
inflicted injuries.” If “self-killing,” “suicide,” “dying by his own 
hand,” cannot be predicated of an insane person, no more can “ self- 
inflicted injuries,” for in either case it is not his act. 

Nor does the case come within the clause which provides that the 
insurance shall not extend to “ death or disability which may have 
been caused wholly or in part by bodily infirmities or disease.” 

If insanity could be considered as coming within this clause, it 
would be doubtful, to say the least, whether, under the rule of the 
law of insurance which attributes an injury or loss to its proximate 
cause only, and in view of the decisions in similar cases, the insanity 
of the assured, or anything but the act of hanging himself, could be 
held to be the cause of his death: Scheffer vs. Railroad Co., 105 
U. S., 249, 252; Trew vs. Railway Passengers’ Assurance Co., 5 H. 
& N., 211, and 6 H. & N., 839 and 845; Reynolds vs. Accidental Ins. 
Co., 22 Law Times (N. 8.), 820; Winspear vs. Accident Ins. Co., 42 
Law Times (N. S.), 900; affirmed, 6 Q. B. D., 42; Lawrence vs. Acci- 
dental Ins. Co., 7 Q. B. D., 216, 221; Scheiderer vs. Travelers Ins. 
Co., 58 Wisconsin, 13. 

But the words “bodily infirmities or disease” do not include in- 
sanity. Although, as suggested by Mr. Justice Hunt in Life Ins. 
Co. vs. Terry (15 Wall., 589), insanity or unsoundness of mind often, 
if not always, is accompanied by, or results from, disease of the 
body, still, in the common speech of mankind, mental are distin- 
guished from bodily diseases. In the phrase “ bodily infirmities or 
disease,” the word “ bodily ” grammatically applies to “disease,” as 
well as to “infirmities;” and it cannot but be so applied without 
disregarding the fundamental rule of interpretation, that policies of 
insurance are to be construed most strongly against the insurers, 
who frame them. The prefix of “bodily ” hardly affects the mean- 
ing of “infirmities ” and it is difficult to conjecture any purpose in 
inserting it in this proviso, other than to exclude mental disease 
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from the enumeration of the causes of death or disability, to which 
the insurance does not extend. 

In the argument for the plaintiff in error, some stress was laid on 
the fact that the concluding paragraph of the application differs in 
form of expression, so as to include mental as well as bodily diseases. 
It is by no means clear that this is so; but if it were, it would not 
affect the case. The whole application is not made part of the con- 
tract, and the only mention of it in the policy is in the opening 
words, “In consideration of the warranties made in the application 
for this insurance.” This does not include all the statements in 
the application, but only those which are warranties. Some of 
them may be; others clearly are not. The statements as to the age, 
occupation, previous state of health and present habits of the as- 
sured, and as to his other insurance, may be warranties on his 
part. Those as to the amount, terms, and payee of the policy ap- 
plied for, certainly are not. The statements expressing his under- 
standing of what will be the effect of the insurance are statements 
not of fact, but of law, and cannot control the legal construction of 
the policy afterward issued and accepted. 

The death of the assured not having been the effect of any cause 
specified in the proviso of the policy, and not coming within any 

yarranty in the application, the question recurs, whether it is within 
the general words of the leading sentence of the policy by which he 
is declared to be insured “ against bodily injuries effected through 
external, accidental, and violent means.” This sentence does not, 
like the proviso, speak of what the injury is “caused by,” but it 
looks only to the “means” by which it is effected. No one doubts 
that hanging is a violent means of death. As it effects the body ” 
from without it is external, just as suffocation by drowning was 
held to be in the cases of Trew, Reynolds, and Winspear, above 
cited. And, according to the decisions as to suicide under policies 
of life insurance, before referred to, it cannot, when done by an in- 
sane person, be held to be other than accidental. 

The result is, that the judgment of the circuit court in favor of 
the plaintiff was correct and must be affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


BATCHELLER 
Us. 
COMMERCIAL UNION ASS’E CO.* 


Evidence that A built a schoolhouse under a written contract, and, after the 
making of the contract, bought the land upon which the house was built, 
having promised to do so if the town would vote to locate it there ; that it 
was used by the town as a schoolhouse ; and that A participated in town 
meetings at which it was voted to raise money for the purpose of jnsuring 
it,—is sufficient to warrant the submission to the jury of the question 
whether, as between A and the town, it belonged to the latter as personal 
property. . 


Contract on an insurance policy upon a schoolhouse. The de- 
fense relied on was that the insured had no insurable interest. The 
plaintiff, Betsey A. Batcheller, was the wife of Horace Batcheller, of 
Sutton. Prior to September, 1875, a schoolhouse in school district 
No. 7, in Sutton, was burned, and the school for that district had 
been thereafter kept in the house of plaintiff's husband. Measures 
were taken to rebuild or build a new schoolhouse in said district; 
and several meetings were held, at which sundry votes were passed 
regarding the building of the new schoolhouse, until, February 26, 
1876, it was voted that the building committee report “the lowest 
bidder on a schoolhouse.” The committee reported Horace Batch- 
eller as the lowest bidder, and he stated in said meeting that the bid 
he made was $748. A contract, the material parts of which appear 
in the opinion, was thereupon drawn up, which was executed by the 
committee of the district and said Horace Batcheller, under seal, 
dated February 28, 1876. At the meeting of February 26th it was 
voted on motion of Horace Batcheller, “to get the schoolhouse in- 


* Decision rendered, February 23, 1887.—From Northwestern Reporter. 
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sured as soon as completed.” After several meetings it was finally 
voted, on March 16, 1876, in accordance with the express desire of 
Mr. Batcheller, “to change the location of the schoolhouse lot,” 
and “to locate the lot on P. Johnson’s land, west of Widow Kelley’s;” 
the last location being the one advocated by Batcheller, and the one 
agreed upon by him and the committee of the district, and the one 
upon which the schoolhouse was actually built. It also appeared 
that Batcheller was, on or before May 16, 1876, paid by the district 
the whole contract price for building the schoolhouse, which had 
been finished in 1876, and which was continually occupied by the 
district from that time until the existence of the district was termi- 
nated by the general act of the legislature abolishing school dis- 
tricts in 1882, after which the town of Sutton occupied the building 
uninterruptedly for the regular terms of school, including the term 
ending in the latter part of February, 1884. Evidence tended to 
show that in 1877 Batcheller gave a receipt for the contract price, 
dated May 16, 1876. On the fifth of March, 1881, as the record put 
in the case showed, at a legal meeting and under an appropriate 
article in the warrant, the district voted to raise $25 for insurance 
and repairs, and the evidence tended to show that this insurance ap- 
plied to,the schoolhouse in question; that Batcheller was present at 
the meeting, engaged in the discussion as to what company the dis- 
trict had better insure in, and subsequently had a conversation with 
one Morse in regard to calling a new meeting to change the insur- 
ance company. The evidence further tended to show that at the 
time Batcheller was advocating a change of location of the school- 
house to the spot where it was finally built, which was near his 
house, he was not the owner of the land upon which the house was 
built, but that it was owned by Pliny F. Johnson; that Batcheller 
made a proposition in a meeting assembled, and also to the commit- 
tee who had been empowered by the district to build the school- 
house, that if they would change the location, and locate the school- 
house upon Johnson’s land, where it was in fact built, he would 
build the same for $748, and would give the district the land.. After 
the vote to locate, and the entering upon a contract with the town, 
to wit, on April 26, 1876, Batcheller purchased the land upon which 
the schoolhouse was located from said Johnson, and took a deed 
thereof to himself. There was also evidence that Batcheller caused 
a deed of the lot to be prepared, by which he conveyed the land to 
school district No. 7, contemporaneously with or shortly after the 
conveyance by Johnson to him. This deed was never delivered, but 





1887. ] Batcheller vs. Commercial Union Ass’e Co. 365 


there was testimony that Batcheller then 'and afterwards said that 
he should deliver the deed if the school district continued, but that 
if the school district were abolished, and the town became charged 
with the maintenance of schools, he should not deliver the deed. 
The schoolhouse was constructed, as buildings ordinarily are, on a 
firm and permanent foundation set in earth, and not on posts or 
wooden blocks. There was also evidence that Batcheller offered the 
school building for sale at public auction, March 22, 1884. On 
March 4, 1884, he effected the insurance in question with the defend- 
ant company by a policy conforming to the Massachusetts standard 
policy of insurance, $800 on his new, frame, schoolhouse building 
and furniture. Evidence further tended to show that Batcheller 
moved the school furniture from the building to his own barn, at 
his own house; that the inhabitants of Sutton thereupon brought a 
bill in equity in the supreme judicial court seeking to restrain 
Batcheller from any further interference with the schoolhouse; that 
at the hearing for a preliminary injunction held on April 4 1884, 
an injunction pendente lite was granted against Batcheller restrain- 
ing him from interfering with the building, and a mandatory injunc- 
tion requiring him to restore at once the furniture to the building 
until further order of the court. On the morning of April 5, 1884, 
the schoolhouse was burned, and the inhabitants of Sutton, unwill- 
ing to even rebuild upon that site, and not caring to prosecute any 
claims to the land after the building was burned off of it, consented 
to a decree ‘‘ bill dismissed ” to dispose of the case. It was offered 
to be shown by the defendant that the town insured the school- 
house building at that time, in the Fitchburg Mutual Insurance 
Company, and had since been paid by the insurance company the 
insurance on the building; but this evidence was excluded by the 
court. 

At the trial in the superior court, before Hammond, J., the defend- 
ant claimed, that upon the facts there was a question for the jury 
whether or not there was any such agreement between Batcheller 
and school-district No. 7 as made the schoolhouse the personal 
property of the district, while Batcheller held the title to the land, 
or until the time of the fire. The court being of opinion that, upon 
the facts offered in evidence, the jury would not be justified in find- 
ing that the schoolhouse was personal property as between Batch- 
eller and the town, ruled that there was an insurable interest in the 
plaintiff, she being the legal owner of both the land and the school- 
house at the time of the time of the assignment of the policy to her, 


a 
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and at the time of the fire; and, it being admitted that the value of 
the property insured was not less than the amount of the insurance, 
directed a verdict for the plaintiff for the amount insured, and in- 
terest, which verdict was taken. To this ruling the defendant ex- 
cepted, and the presiding judge reported the case for the determin- 
ation of the supreme judicial court. 


W. S. B. Hopkins, for Defendant. 


It may be generally stated that in order to give a building an- 
nexed to the soil permanently the character of the personalty, there 
must exist some understanding or agreement between the owner of 
the soil and the owner of the building, but that such agreement 
need not be expressed, but may be implied from the circumstances, 
is a well-established principle of law: Murphy vs. Marland, 8 Cush., 
575-578; First Parish vs. Jones, id., 184, 190; Oakman vs. Dorches- 
ter Mut. Fire Ins. Co., 98 Mass., 57. It is to be observed that Batch- 
eller had not sold this land to the district, and given them a bond to 
convey. He did not own it himself when he induced the district to 
locate its schoolhouse there, and promised that if they would do so 
he would give them the land, and would build the schoolhouse at a 
fixed and moderate price. See Wood vs. Hewett, 8 Q. B., 913, 917, 
918; Lancaster vs. Eve, 5 C. B. (N. S.), 717; Goff vs. O’Conner, 16 
Ill., 421. In Cooper vs. Adams (6 Cush., 87) the court say that there 
was no evidence to prove that the houses were even intended to be 
held as personal property. See, also, Russell vs. Richards, 10 Me., 
429; Wells vs. Banister, 4 Mass., 514; Howard vs. Fessenden, 14 
Allen, 124; Dame vs. Dame, 38 N. H., 429; Pope vs. Skinkle, 45 N. 
J. Law, 39; Little vs. Willford, 31 Minn., 173, 17 N. W. Rep., 282; 
Central Branch R. Co. vs. Fritz, 20 Kan., 430. That this agreement, 
that a building shall be personalty, may be shown by inference 
from a subsequent recognition of rights which can only result from 
the existence of such an agreement, is recognized: Morris vs. 
French, 106 Mass., 326. Batcheller has been paid for this building; 
has given his receipt in full. He knew it was insured for the town. 
He attempted to swindle this insurance company by insuring for 
himself. Shall he be paid twice for it? Indeed, the defendant of- 
fered to show that the building was insured at the time of the fire 
for the town, in pursuance of the same policy of insuring it for the 
public corporation inaugurated by Mr. Batcheiler at the time of its 
erection, and indorsed by him subsequently in the Fitchburg Com- 
pany, and that the loss had been paid for to the town. This evi- 
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dence, it seems to us, should have been admitted, and the exception 
to its rejection is well taken. If admitted, it would raise the ques- 
tion, shall this building be paid for three times, instead of two? 
If the building was personalty between the owner of the soil and 
the public corporation, Mr. Batcheller had no insurance interest in 
it. If it was realty, the town had no insurable interest in it. The 
conduct of the parties during a series of years, addressed to this 
issue, shows clearly that they deemed it the property of the town 
and insurable by the town. 


T. G. Kent and G. T. Dewey, for Plaintiff. 


The plaintiff's grantor had an insurable interest in the property at 
the time of the taking out of the policy. He was the legal owner of 
the land, and the house was erected on permanent foundations set 
in earth, and not on posts or wooden blocks. There is nothing in 
the facts sufficient to warrant the jury to find that the building was 
personal property: Poor vs. Oakman, 104 Mass., 309; Oakman vs. 
Dorchester Mut. Fire Ins. Co., 98 Mass., 57; Milton vs. Colby, 5 
Metc., 78; Hutchins vs. Shaw, 6 Cush., 58. The slightest interest in 
the property is sufficient to become insurable, and the assurance 
company have nothing to do with any equitable interest between the 
town or district and Horace Batcheller or the plaintiff : Williams vs. 
Roger Williams Ins. Co., 107 Mass., 377; Walsh vs. Philadelphia 
Fire Ass’n, 127 Mass., 383, and cases cited; Curry vs. Commonwealth 
Ins. Co., 10 Pick., 535; Strong vs. Manufacturers’ Ins. Co., 10 Pick., 
40; May, Ins., §§ 283, 285. 

Houmgs, J. 

A majority of the court are of opinion that there was evidence for 
the jury that the schoolhouse insured by the defendant was personal 
property as between the town of Sutton and the plaintiff Batcheller, 
and belonged to the town. No one doubts that, if an agreemext to 
that effect was proved, it would be effectual : Morris vs. French, 106 
Mass., 326; Howard vs. Fessenden, 14 Allen, 124; Ham vs. Kendall, 
111 Mass., 297; Doty vs. Gorham, 5 Pick., 487; Carpenter vs. Walker, 
140 Mass., 416, 5 N. E. Rep., 160. 

It appears by the report that the schoolhouse was built by Batch- 
eller, under a contract between him and the school-district. That 
contract was made when it was still uncertain when the house 
would be built, and before Batcheller’s promise to give the land. It 
therefore must be construed without regard to the ownership of the 
land on which it was built, and the conclusions to be drawn from 
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the expressions used in it are not restricted by evidence that they 
were used with reference to expectations then entertained as to the 
ownership of the land. By that contract Batcheller agreed on Feb- 
ruary 28, 1876, with the district “for building for them a school- 
house,” and speaks of it as “their schoolhouse;” agrees to furnish 
material aid to make and finish “a schoolhouse for said district;” 
the compensation to be paid “on the completion and acceptance of 
the schoolhouse.” This was executed by Batcheller and the district 
under seal. On March 16, 1876, it was voted on Batcheller’s ad- 
vocacy, to locate on thisland. On April 26 of the same year, Batch- 
eller bought the land, it would seem, while the schoolhouse was in 
process of building. The schoolhouse seems to have been built in 
April and May. At all events, it was built in pursuance of the above 
contract. The foregoing facts, coupled with the using the building 
as a school by the town, and with Batcheller’s conduct as to the in- 
surance, March 5, 1881, and at other meetings, are some evidence, at 
least, that as between Batcheller and the town, the town owned the 
schoolhouse, and therefore, as it did not the land, that the house 
was personal property. If the parties contemplated the result that 
the town should be owner in any event, it is not necessary that they 
should have contemplated specifically the legal machinery by which 
the result must be worked out : Bassett vs. Daniels, 136 Mass., 547, 
549. The case is not like those where a building is erected by a 
party having a bond for a deed of the land, as in Poor vs. Oakman; 
104 Mass., 309. In such cases there is nothing, except the contem- 
plation that the party building the house will acquire the land, to 
show that it is contemplated that he is to own the house. The own- 
ership of the house is wholly incident to the acquisition of the land. 
The question whether the plaintiff had an insurable interest by 
reason of possession or otherwise, even if the house was personal 
property, is not raised by the exceptions. New trial ordered. 
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COURT OF APPEALS OF KENTUCKY. 


Appeal from Daviess Circuit Court. 


JOHNSON & CO., Erc., 
vs. 


CONNECTICUT FIRE INS. CO., Ere. 


LANCASHIRE FIRE INS. CO., Erc., 
vs. 


JOHNSON & CO., Erc.* 


The insured had been in the habit of insuring in several companies for short 
periods, and renewing from time to time as occasion required on tobacco in 
a stemmery, which was shipped as fast as prepared. Some of the policies 
having expired, the agent was informed according to the insured that in- 
surance to the amount of $12,000 on the stuck was wanted, and that if the 
insurance remaining did not equal that sum, it was to be made up by re- 
newals or new policies; that the insured did not know how much insur- 
ance remained, and that the agent upon examining his. books reported a 
certain amount in force, and subsequently brought additional policies for 
the balance, and that it was agreed that the agent should select the com- 
panies, but that it proved that part of the insurance reported in force had 
expired. 

Held, That there was no contract with the agent for a renewal of the policies 
erroneously supposed to be in force, and the companies were not liable. 
Held, That to establish such an executory contract, it must appear that the 
agreement was complete, and nothing left for future determination. The 

burden of proof is on the party claiming such a contract. 


Wer, Weir & Watxer, for Insurance Companies. 
G. W. Jotty, for Johnson & Co., ete. 


* Opinion filed, November 20, 1886. 
VOL. XVI.—24. 
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W.S. Johnson & Co. were engaged in buying and handling to- 
bacco in their stemmery in the city of Owensboro, Ky. On the 
26th day of August, 1880, this stemmery, together with a large 
quantity of tobacco, was destroyed by fire. They brought suit in 
the Daviess Circuit Court against the Lancashire, Phoenix, Spring- 
field, Franklin, Lorillard, Liverpool and London and Globe, and Im- 
perial and Northern Insurance Companies, and the Insurance Com- 
pany of North America, claiming that they, at the time of said fire, 
held actual insurance, and a parol contract for insurance, in said 
companies, for sixteen thousand four hundred dollars on said 
tobacco. That said insurance was for the benefit of Sherley & 
Glover, who had advanced them the money with which they pur- 
chased said tobacco, except the insurance in the Franklin Insurance 
Company for one thousand dollars, which was for the benefit of 
farmers who had tobacco in said stemmery, and the insurance in the 
Insurance Company of North America, which was for the benefit of 
the Deposit Bank of Owensboro. 

The Franklin Insurance Company and the Insurance Company of 
North America ended the litigation, as far as they were concerned, 
by paying the sums claimed against them. 

The lower court rendered judgment dismissing the petition of W. 
S. Johnson & Co. as against the Connecticut, the Lorillard, the Liv- 
erpool and London and Globe, and the Imperial and Northern Insur- 
ance Companies. 

W. S. Johnson & Co. have appealed from said judgment. 

The lower court rendered judgment against the Lancashire, the 
Phoenix, and the Springfield Insurance Companies for two thousand 
dollars each, with interest from December the Ist, 1880. From 
said judgment they have appealed. 

The appeal of W.S. Johnson & Co. against the Connecticut In- 
surance Co., etc., will be disposed of first. 

The appellants, W. S. Johnson & Co., prior to the 24th of August, 
1880, had been in the habit of insuring their tobacco in the Connecti- 
cut, the Lorillard, the Liverpool and London and Globe, the Impe- 
rial and Northern, the Springfield, the Lancashire, and the Phoenix 
Insurance Companies. The insurance in each was, usually, two thou- 
sand dollars. Owing to the fact that said tobacco was to be shipped 
to market as fast as it could be prepared, the insurance was taken 
out for short periods of time and renewed, from time to time, as oc- 
casion required. John Wandling was the local agent at Owensboro 
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for all these companies, and with him appellants contracted for said 
insurance. 

Mr. Cottrell, one of the members of appellants’ firm, swears that 
on the 24th of August, 1880, his attention was called to the fact by 
John Wandling, that the insurance on his tobacco was running low 
by reason of some of the policies having expired, and suggested that 
they be renewed. That he then informed Wandling that he desired 
as much as twelve thousand dollars insurance on his tobacco, and if 
the insurance remaining on it did not amount to that much, he de- 
sired the difference made up by renewals or new policies. That he 
did not know how much insurance there then was on the tobacco, or 
how much had expired, which he informed Wandling ; and told him 
that whatever amount the actual insurance on the tobacco fell short 
of twelve thousand dollars, he desired renewals, or new policies, is- 
sued sufficient to make the whole amount of insurance as much as 
twelve thousand dollars. 

That Wandling, also professing not to know how much insurance 
there then was on the tobacco, looked at his book to ascertain the 
amount, and reported the policies on the tobacco in the Imperial and 
Noithern, the Connecticut, the Lorillard, and the Liverpool and 
London and Globe Insurance Companies, for two thousand dollars 
each, as alive and in force. That he, Cottrell, knowing nothing to 
the contrary, and relying on said statement as true, agreed with 
Wandling that he should give him additional insurance for four 
thousand dollars on the tobacco, both believing, from the investiga- 
tion made by Wandling, that said sum would make twelve thousand 
dollars in all, insurance on the tobacco. That Wandling did, within 
a day or two thereafter, deliver to appellants policies in the Lanca- 
shire and Phcenix Insurance Companies for two thousand dollars each. 

Cottrell also swears that it was the agreement between appellants 
and Wandling that Wandling was to select for them the companies 
in which he would insure thein. 

On the other hand, John Wandling swears that on the 24th of 
August, 1880, Cottrell came to his office and wished to know how 
much insurance he had on his tobacco; that he took him to his book 
and read over to him the name of each company in which he had 
insurance and the amount of each policy as it appeared on the 
book, giving the expiration of each. That Cottrell was looking with 
him in the book. That it appeared from said reading that the poli- 
cies in the four insurance companies above named, for two thousand 
dollars each, were alive and in force; that the policy in the Lanca- 
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shire for two thousand dollars had expired on the 21st of August, 
1880; and that the policy in the Phoenix expired that day, the 24th 
of August, 1880. That Cottrell then said, renew the policies in the 
Lancashire and Phoenix for two thousand dollars’ each, which he, 
Wandling, agreed to do, and they were issued that day and delivered 
the next day. Wandling also says that there was nothing said about 
twelve thousand dollars insurance, or enough insurance to make 
twelve thousand dollars. 

J.C. Wandling swears that he was present while said book was 
being examined. As to what occurred during that time, and imme- 
diately after, he corroborates John Wandling. 

It turned out, on investigation a day or two after the fire, that it 
was a mistake about the policies in said four companies being alive 
and in force on the 24th of August; that all of them had expired 
before then, which left the policy for two thousand dollars in the 
Springfield Insurance Company, which was alive and in force on the 
24th of August, 1880, and the two renewed policies in the Lancashire 
and the Phoenix for two thousand dollars each, as all of the insur- 
ance evidenced by written policies that appellants had on said 
tobacco at the time of the fire. 

The appellants’ contention amounts to this: That, as they and 
Wandling believed that the policies in the said four companies for 
two thousand dollars each were alive and in force, and as it was 
understood by Wandling that they desired as much as twelve thou- 
sand dollars insurance on said tobacco, to which he was agreed, 
which sum they, as well as Wandling, believed, by taking the addi- 
tional policies in the Lancashire and Pheenix for two thousand dol- 
lars each, they would obtain; and as Wandling made the mistake 
about there being policies alive and in force in said four companies 
for two thousand dollars each, whereby they only obtained, together 
with the policy already in force m the Sprintield Insurance Company 
for two thousand dollars, policies for six thousand dollars on said 
tobacco, the said companies, appellees, are liable to them as on a 
verbal contract of insurance for the remaining six thousand dollars, 
or are estopped to deny their liability for that sum. 

Presuming that Cottrell and John and J. C. Wandling were equally 
veracious in testifying as to their recollection of the transaction of 
the 24th of August, 1880, we are, nevertheless, constrained to believe 
(judging by the rules of weighing evidence), that the transaction 
was substantially as the two latter recatled it. Be that, however, as 
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it may, the evidence of Cottrell himself fails to establish a cause of 
action against the appellees. 

It is certain that the parties, on the 24th vi August, 1880, made 
no contract of insurance—that is, an executed contract, evidenced 
by written policies in said companies—for twelve thousand dollars 
on said tobacco. 

Also, we think that the parties made no contract to insure in said 
companies—that is, an executory contract—for twelve thousand dol- 
lars on said tobacco. 

The latter kind of contract, usually existing in parol, must be 
established by the same class of proof required to establish any 
other contract. It must be shown that a complete contract was 
made. That an agreement to insure was, in fact, entered into, and 
that nothing essential to a complete agreement was left open for 
future determination. The burden is on the party attempting to 
establish such a contract to establish it by a preponderance of 
evidence. 

Here, on the 24th of August, there was no contract made to insure 
with appellees’ companies. The contract was with the Lancashire 
and the Pheenix alone for two thousand dollars each in their compa- 
nies. The appellants and the appellees, it is true, thought that 
appellants had a live and enforceable contract of insurance in appel- 
lees’ companies for eight thousand dollars, which turned out to be a 
mistake. Appellants and appellees’ agent were both responsible for 
the mistake, or the agent alone; the fact, nevertheless, exists that no 
contract was made to renew the policies in appellees’ companies. 

Upon what principle then can appellants hold appellees responsi- 
ble? It is upon the principle that because appellants and appellees 
thought that appellants had a live contract of insurance in appellees’ 
companies, about which they were mistaken, and for that reason, 
probably, did not make a contract, therefore the court should make 
a new contract for them? This we cannot do. Had a contract been 
actually made to insure appellants in appellees’ companies for eight 
thousand dollars, which, by mistake, was not done in accordance 
with the agreement, then the court could correct the mistake and 
enforce the contract according to its terms. But the mistake con- 
sisted in not making a contract. We, therefore, have no power 
to make one at the instance of appellants over the objection of 
appellees. 

As to the question of estoppel the appellees, by their agent Wand- 
ling, made to the appellants no promise to renew said policies, nor 
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induced them to believe that they would renew the risk in their 
companies. Nor was appellees’ agent alone responsible for the mis- 
take in’ supposing that appellants’ policies were still alive in their 
company. Cottrell also examined the book with Wandling; besides, 
he had good opportunity to know from other sources when said poli- 
cies would expire. The mistake was mutual, and as much the fault 
of Cottrell as Wandling. Therefore, the rule of estoppel does not 
apply. 

As to the appeal by the Lancashire Insurance Company, etc., 
against W. 8S. Johnson & Co., the evidence as to the quantity and 
value of the tobacco consumed by the fire. while somewhat unsatis- 
factory in some particulars, clearly preponderates in favor of the fact 
that said tobacco was worth largely more than the aggregate amount 
adjudged against the appellants by the lower court. 

It appears from the record before us that the appellant, the 
Springfield Insurance Company, filed a separate answer to appellees’ 
petition, in which it was distinctly alleged that appellees, in their 
sworn preliminary statement of loss by the fire, made willfully untrue 
and fraudulent statements of the quantity and value of the tobacco 
destroyed by the fire, ete., which, by the terms of the policy, ren- 
dered it void. Appellants failed to reply to this answer. Under the 
Civil Code the answer must, therefore, be treated as true. The case, 
therefore, as to the appellee, the Springfield Insurance Company, 
must be reversed. But as the proof was taken and heard as to the 
quantity and value of the said tobacco, which tended to show that 
if appellants made any misstatements of fact in their preliminary 
oath and proof of loss, they were innocently made, the lower court, 
therefore, will, upon the return of the cause, allow the appellants a 
reasonable time in which to file a reply to said answer, if they 
desire to do so, and then hear the case as to said appellee upon its 
merits. If they do not file said reply within a reasonable time, 
then the action as to said appellee must be dismissed. 

The judgment of the lower court dismissing the petition of 
appellants, W. S. Johnson & Co., against the appellees, the Connecti- 
cut Insurance Co., etc., is affirmed. The judgment against the 
appellants, the Lancashire and Phonix Insurance Companies, is 
affirmed. The judgment against the Springfield Insurance Company 
is reversed, and the cause remanded as to it for further preceedings 
consistent with this opinion. 





Fire Ass'n of Phila. vs. Law et al. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF OHIO, WESTERN DIVISION. 


FIRE ASSOCIATION OF PHILADELPHIA ) 


Us. 
J. H. LAW anv ANOTHER.* 


The company’s general agents out of commissions, paid the expenses of the 
agency business, including compensation of subordinate agents, who were 
commissioned by the company, but the suggestion that they should be com- 
missioned, and their names came from the general agents. The subordin- 
ate agents acted also for two other companies, reporting to the general 
agents in like manner as in respect of the business done for plaintiff com- 
pany. The general agents were dismissed from the employ of the company, 
and the latter solicited the subordinate agents to continue in its employ. 
In an action against the company for injury to the business of the general 
agents by thus inducing the local agents to continue in the employ of the 
company, 

Held, That if there were any property right in the good will of the sub- 
agents, it had been transferred to the company, but no such property right 
existed as rendered the company liable for their subsequent employment. 

Held, That the sub-agents were the agents of the company under the law of 
the State which required their appointment as its representatives by a 
commission direct from the company. 


Held, That the revocation of the general agency did not revoke the sub- 
agencies. 


The plaintiff, a corporation of the State of Pennsylvania, had for 
several years employed as its general agents for Ohio, part of Ken- 
tucky and Indiana, the firm of Law & Co., of Cincinnati. The con- 
tract of employment fixed no term, and upon April 1, 1885, by 
notice served three months previously, the plaintiff dismissed defend- 
ants from its employ. Thereafter the plaintiff brought an action to 


* Decision rendered, February, 1887. 
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recover $8,447, premiums collected by defendants in the course of 
their agency, but not paid over or accounted for to the plaintiff. 

The defendants by their answer admitted the receipt of the sums 
claimed, and that they were indebted to the plaintiff therein. They, 
however, alleged that they were engaged in business as general 
insurance agents, and as such conducted the business in the desig- 
nated territory for the Royal and the London & Lancashire Insur- 
ance Companies, and for that purpose employed numerous subordi- 
nate or local agents. And they alleged that the plaintiff's 
misconduct had damaged them in the sum of $30,000, for which 
they set up a counter-claim and asked judgment accordingly. The 
misconduct of plaintiff was alleged to consist in the employment 
by plaintiff after the discharge of defendants, of a number of the 
subordinate or local agents in the cities and towns of Ohio, Indi- 
ana, and Kentucky, who had been, or still were, as was alleged, 
the sole agents of the defendants. It was also alleged that the 
plaintiff had by letters, circulars, and personal appeal solicited the 
said sub-agents to cease doing business for defendants, and to 
undertake business for it. And it was alleged that plaintiff had in- 
vaded the good-will of defendants in their business as general insur- 
ance agents. 

Upon a motion to strike out the counter-cluim, Mr. Justice 
Matthews held that its allegations were so framed as to charge 
plaintiff with enticing away defendants’ servants in respect of the 
business conducted by them for the Royal and London & Lanca- 
shire Companies, and with improper solicitation of the local agents 
in respect of that business. And this Mr. Justice Matthews held 
constituted a good cause of action or ground of counter-claim. At 
the trial before Hon. H. E. Jackson, the onus was upon the defend- 
ants to sustain their counter-claim. The evidence showed that 
defendants had been commissioned by the plaintiff and had been 
for a number of years in its employ as its general agents for Ohio, 
Indiana, and part of Kentucky; that for a commission of 25 per cent 
upon the premiums they paid the expenses of the business, 
including compensation to subordinate and local agents, except 
that the plaintiff furnished certain stationery. It was also shown 
that the subordinate local agents, improper solicitation of whom was 
alleged, were each separately commissioned by the plaintiff for the 
business, but that the suggestion of their names and that they 
should be so commissioned came invariably from defendants. It 
was shown, too, that these agents in like manner acted as subordi- 
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nate or local agents for the Royal and London & Lancashire Com- 
panies, reporting to Law & Co. in like manner as in respect of’ the 
business done for plaintiff. It was proven that the business of the 
Fire Association in the territory allotted to defendants had much 
increased during the term of defendants’ employment, and that at 
the time of their discharge its value for reinsurance was between 
thirty and forty thousand dollars. 

The invasion of defendants’ property rights, as shown by their 
testimony consisted in the dismissal of defendants from their 
employment, and in requests by letter and circular, and by word of 
mouth to many of the local agents referred to to continue to act as 
agents for plaintiff, notwithstanding the dismissal of Law & Co. It 
was also in evidence that the laws of the States before named 
required the local agents to have commissions from the company 
they claimed to represent and to file them with the respective secre- 
taries of State, as a condition precedent to entering upon business 
by or for such company within the said States respectively. Upon 
the conclusion of the testimony thus introduced by defendants, 
plaintiff moved the court to direct a verdict for plaintiff for the 
amount declared in its petition to be due, and against the defend- 
ants upon their counter-claim. 


Hoapty, Jonnson & Cotston, for Plaintiff. 
Paxton & Warrineron, and Kirrrenae & Wixsy, for Defendants. 


Charge by Jackson, C. J. 

Without attempting any definition of what constitutes the “ good 
will” of a business, that shadowy right or property called, in some 
of the cases, “ incorporeal personalty,” and which no judge has ever 
succeeded in defining with accuracy, I simply state in connection 
with this case, that in the opinion of the court, this right of property, 
designated or described by the term “good will,” has no existence 
in the relation of master and servant, employer and employee, or 
principal and agent; that it does not have and cannot have any ap- 
plication to that class of cases. But suppose it did? Then what is 
the transaction between the Fire Association of Philadelphia and 
Law & Co., whom that association selected as its general agents ? 
Assuming that Law & Co. had what is called a “good will” in the 
connection between themselves and their local agents, and by express 
contract with the insurance company they agreed to employ those 
agents, or to have them appointed as sub-agents of the insurance 
company; that, based upon a valuable consideration, was a contract 
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on the part of Law & Co. to assign that good will for the benefit of 
plaintiff, the insurance company. It was not limited as to time, nor 
was it confined to the duration of their general agency. 

For a consideration thus allowed them by the insurance company, 
they thus placed themselves in the attitude of vendors of the “ good 
will” they had in their connection or association with the local agents, 
if any such good will existed. Under the arrangement between them, 
they conceded it to the Fire Association of Philadelphia, and said: 
“You may have and exercise this right which we will manage and 
supervise for you for a consideration of 25 per cent of all the pre- 
miums you receive in that business.” No limitation or restriction 
was placed upon the right of the Fire Association to employ or retain 
the services of such local agents. There was no stipulation that this 
employment of the sub-agents should be limited to the period of the 
general agents’ employment.. The services of these local agents in 
whom the defendant now claims a property right called “ good will,” 
were transferred, so far as defendants could transfer them, to the 
plaintiff without qualification or reservation so far as the plaintiff's 
business was concerned. Under that aspect of the case, if the law 
relating to “ good will ” have any application to the suit, it seems to 
the court that Law & Co. were the parties who could not violate that 
arrangement. 

While the question of bad faith does not necessarily arise in the 
present case, it appears to the court that both parties have been 
very diligent in trying to hold their business. There is no more 
bad faith on the part of the Fire Association of Philadelphia than 
existed on the part of Law & Co., when the latter sought, with their 
contract still in force, to have the policies of the Fire Association 
transferred to their other companies. They did this during the run- 
ning of their agency. It seemed to be, on both sides, considered as 
a race of diligence for the employment of these agents and the busi- 
ness they represented. But without attaching any importance to 
that consideration, or to the point that if any good will or right of 
property belonged to defendants in the connection they had with the 
local agents, such right was, for a valuable consideration, transferred 
to plaintiff. The court is clearly of the opinion that the law of “ good 
will” has no application to this case, that the defendants had no such 
property right in the employment and service of the sub-agents as 
would render plaintiff liable for employing them or retaining them in 
its service after the termination of its agency. On terms mutually 
acceptable, the company engages Law & Co. as their general agents; 
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these general agents are compelled, in order to transact and manage 
the business contemplated by the parties, to select for the Fire Asso- 
ciation, sub-agents in each and all the localities designated as their 
territory. These sub-agents, in the opinion of the court, are the 
agents of the Fire Association of Philadelphia. They could not be 
otherwise under the laws of Ohio and Indiana, requiring their ap- 
pointment as representatives of the company. It is true, as a matter 
of agreement, that their compensation is to come out of the general 
agent, or the allowance made to the general agent, and that the 
general agent guaranties the faithful performance of their duties, so 
far as payment of premiums is concerned. 

But that is wholly immaterial. They are still agents of the Fire 
Association of Philadelphia, selected by defendants, but deriving 
their authority directly from the plaintiff, by whom they are 
appointed and commissioned. When Law & Company’s agency was 
revoked, that revocation did not, in law, recall or revoke the agency 
of these substitutes or sub-agents in the different localities; they 
continued to be the agents of the Fire Association of Philadelphia, 
and there was no impropriety on the part of that association in 
soliciting them to continue that relation, nor did such solicitation 
involve any breach of defendant’s rights, or subject the plaintiff to 
any legal liability towards the defendants. 

Gentlemen of the jury, you will return a verdict for the plaintiff for 
the full amount claimed in the petition and against the defendants 
on their counter-claim. 

Notice given of appeal to the U. S. Supreme Court. 





Report of Decisions. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WHORF 
vs. 


EQUITABLE MARINE INS. CO.* 


A policy which provides that the company is not to be liable for any partial 
loss ‘‘on the vessel or freight, unless it amounts to7 per cent exclusive 
of all charges,” etc., covers the damages which the owners have been com- 
pelled to pay for injuries to another vessel from a collision occurring 
through the negligence of those in charge of the vessel insured, the policy 
having a clause annexed to the margin by which the company agreed to 
‘‘cover the risk of loss by collision according to the decisions of the 
Supreme Court of Massachusetts prior to 1853, provided that the company 
shall not in any case be liable for a greater sum than the amount insured 
by this policy.” : 


Action on a policy of insurance on a schooner. At the trial in the 
superior court, before Brigham, C. J., the following facts were 
agreed between the parties: That, November 26, 1884, the dlefend- 
ant made and delivered to plaintiff a policy of insurance, the mate- 
rial portions of which appear in the opinion; that, on April 14, 1885, 
the said policy still continuing in force, the schooner Grace F. Little- 
tan, belonging to the plaintiff, and mentioned in said policy, collided 
with the brig Pioneer, which was lying at anchor; that the brig was 
damaged by said collision to the amount of $525; that the Grace F. 
Littlelon was alone in fault for said collision, and was liable to pay 
the damage suffered by said brig; that, in settlement of said dam- 
age she was compelled to pay and did pay the said sum of $525, 
together with $12.50 expenses and $15 cost, which amounts were 

* paid by her owner, the plaintiff, to the owners of said brig; that, if 
* Decision rendered, February 25, 1887.—From V. £. Reporter. 
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under said policy the defendant is liable for the above loss by dam- 
age to said brig, it is agreed that judgment shall be entered in favor 
of the plaintiff for $340, with interest thereon from November 17, 
1885,—$340 being the proportion of said loss falling upon the 
defendant, and under the policy in suit, by an adjustment of said 
loss duly made; otherwise judgment is to be for the defendant. 
Upon the above agreement, the court ordered judgment for plaintiff 
for the sum of $340, and interest from November 17, 1885, and the 
defendant appealed. 


Freperick Dona, for Defendant. 

The question is upon the construction to be given to certain pro- 
visions in a policy of insurance on a vessel. The value of the insured 
vessel is agreed in the policy. Deducting the premium according to 
Brooks vs. Oriental Ins. Co. (7 Pick., 259), we have an amount, 7 per 
cent of which is considerably in excess of the loss suffered by this 
vessel. The loss claimed is exempted by the policy. It would 
seem impossible to deny that this is a partial loss: 2 Phil. Ins. 
(5th Ed.), § 1,424. Under the “7 per cent clause,” taken by itself, 
therefore, the defendants are not liable. It is claimed that the effect 
of the “7 per cent clause,” taken by itself, is controlled by other 
parts of the policy, viz., the agreement to cover collision losses, 
found in the marginal clause above quoted. The policy, without 
the marginal clause in question, covers losses by collision, as well 
those inflicted and paid for by the insured vessel as those suffered 
by her. Both are, by the law of Massachusetts, losses caused by 
perils of the seas, and therefore one of the risks included in the 
agreements of the policy. This was established by the “ decisions 
of the courts of Massachusetts prior to 1853:” Nelson vs. Suffolk 
Ins. Co., 8 Cush., 477 (1851). ‘The Supreme Court of the United 
States decided the same point the other way in 1852. General 
Mut. Ins. Co. vs. Sherwood, 14 How., 351. See, also, Blanchard vs. 
Equitable Safety Ins. Co., 12 Allen, 386; Thwing vs. Great Western 
Ins. Co., 111 Mass., 94, 108, 109. See Nelson vs. Suffolk Ins. Co., 
supra, 490, 491. In view of the law as thus settled by this court, 
neither the marginal clause of the policy sued on, nor the written 
words “ covering collision,” added anything to the printed enumera- 
tion of the risks assumed in the body of the policy. What the 
plaintiff claims is in violation of the well-settled rule of construc- 
tion that effect is to be given to all-the stipulations of a contract, 
if possible, and that one is never to be sacrificed to another unless 
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the two are repugnant. See Joyce vs. Realm Ins. Co., L. R. 7 
Q. B., 580, 583. The plaintiff claims that the “seven per cent 
clause” applies only to partial losses “on the vessel” herself, and 
that the loss suffered was on another vessel, and not on the insured 
vessel. If this was not a loss on the insured vessel herself, it is 
not a loss within a policy on the vessel, notwithstanding the col- 
lision clause. See Nelson vs. Suffolk Ins. Co., cited above; Paddock 
vs. Commercial Ins. Co., 104 Mass., 532; 2 Arn. Ins., 800; Padelford 
vs. Boardman, 4 Mass., 548, 550. But as the language of the policy 
is not in the least ambiguous, and is capable of a plain and simple 
construction, just as it stands, which will give effect to all its 
stipulations, the court will not be justified in going outside of it to 
find out what it means. To hold the loss claimed within the policy 
is to reject the “seven per cent clause,” and make it of no effect. 
There is no warrant of law for so doing, and judgment should be 
for the defendant. 


H. P. Harriman, for Plaintiff. 


This is an action to recover the amount paid by the plaintiff for 
damages by collision to another vessel than the insured, and the 
policy contains a special provision as follows: “This company 
agrees to cover the risk of loss by collision, according to the 
decision of the courts of Massachusetts prior to 1853, provided that 
the company shall not in any case be liable for a greater sum 
than the amount insured by this policy.” By the decisions of the 
courts of Massachusetts, prior to 1853, underwriters were held bound 
to pay the assured the amount paid by him to the owners of 
another vessel for damages suffered in collision with the vessel 
insured: Nelson vs. Suffolk Ins. Co., 8 Cush., 477; Thwing vs. Great 
Western Ins. Co., 111 Mass., 107. The collision clause in the policy 
in this action expressly states “that the company shall not in any 
case be liable for a greater sum than the amount insured by this 
policy,” but contains no provision that the case shall reach any fixed 
amount before the company shall be liable, and, in accordance with 
the maxim, “expressio unius, est exclusio alterius,” no such limita- 
tion should be allowed: Pearson vs. Lord, 6 Mass., 84. The clause 
in the body of the policy, which the defendant claims to apply in 
this case, manifestly applies to a loss by injury to the vessel insured. 
If the policy is of doubtful construction, it must be construed against 
the party making it: Barney vs. Newcomb, 9 Cush., 56, and cases 
cited. That the rule of construction, “contra proferentem,” should 
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apply in the construction of written or printed instruments, is 
founded in the reason “that it is the fault of the maker that he did 
not use words to express the purpose and intention he now claims 
more plainly:” 1 Pars. Ins., 69, note 1, and cases cited. 


Devens, J. 

By a proviso in the policy issued by the defendant ccrporation, 
it was not to be held liable for any partial loss “on the vessel or 
freight, unless it amounts to seven per cent exclusive of all charges,” 
etc. If this applies to a loss of such a description as that for 
which compensation is sought in this action, it operates to exempt 
the defendant from liability, as it did not amount to a sum equal 
to 7 per cent of the value of the vessel as agreed in the policy. 
The insured vessel collided with another, was herself alone in fault, 
and the loss to her occurred by reason of the damages which her 
owners were necessarily compelled to pay to the owners of the other 
vessel. By a clause annexed to the margin of the printed form of 
policy, the company agreed to “cover the risk of loss by collision 
according to the decisions of the Supreme Court of Massachusetts 
prior to 1853, provided that the company shall not in any case be 
liable for a greater sum than the amount insured by this policy.” 

The case of Nelson vs. Suffolk Ins. Co. (8 Cush., 477) was decided 
in 1851, and it was there held that underwriters insuring a vessel 
against perils of the sea are bound to pay the assured the amount 
paid by*him to the owners of another vessel for damages suffered in 
a collision with the vessel insured, occasioned by the negligence of 
the master and crew of the latter. As this contract was made in 
Massachusetts, and as the decision referred to has been re-affirmed 
after full consideration, the policy, without the aid of the marginal 
clause in question, would have covered a loss by collision, even if 
inflicted by the insured vessel, if under such circumstances that 
she was compelled to pay for it as well as one suffered by her: 
Blanchard vs. Equitable Safety Ins. Ce., 12 Allen, 386; Thwing vs. 
Great Western Ins. Co., 111 Mass., 94-108. It may be presumed 
that, in view of the fact that the United States court has decided the 
point involved, in Nelson vs. Suffolk Ins. Co., otherwise, the parties 
saw fit to make their contract on this point express. 

It is the contention of plaintiff that, as the marginal or collision 
clause in the policy expressly states “that the company shall not in 
any case be liable for a greater sum than the amount insured by this 
policy,” but contains no provision that the loss shall reach any fixed 
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amount before the company shall be liable, it must be inferred that 
it was intended to withdraw a loss by collision, at any rate when the 
party insured was in fault, from the effect of the provision which is 
found in the policy that aloss on the vessel must amount to 7 per 
cent before the insurers shall be liable. Where it is thus provided, 
it would be a very violent inference to hold that losses by collision 
should be exempt therefrom, because, in the clause relating to col- 
lision losses, it is said that the company will not be responsible for 
these beyond the amount insured by the policy. Even if the mar- 
ginal clause, because pasted on the policy, is entitled to greater 
weight than the general printed form, as it has sometimes been held 
that words written into a policy might indicate that the attention of 
parties to a contract had been more particularly drawn to them, this 
principle is not of importance, except when there is some variance 
between that which is written and that which is printed. There is 
certainly no inconsistency here between the provision as to losses by 
collision and that which makes the company responsible only when 
the loss amounts to 7 per cent. Asit applies to partial losses on 
certain goods and freight, as well as on the vessel itself, it was with- 
out doubt inserted that the insurers might be relieved from the 
necessity of investigating claims for losses comparatively trifling in 
amount. Itis further suggested by the plaintiff that this proviso 
manifestly applies to a loss by injury directly inflicted on or occurring 
to the vessel insured, as no other vessel is mentioned in the body of 
the policy. This argument disregards the ground upon which the 
case of Nelson vs. Suffolk Ins. Co., supra, was decided, and upon 
which the plaintiff would have been entitled to recover if the loss he 
had been compelled to pay had amounted to 7 per cent of the value 
of his vessel. It is because the damage done to another vessel, 
which the insured vessel is compelled to pay, is a loss to the owner, 
insured against perils of the seas, and is, in its results, the same to 
the insured as if the damage had been done to his own ship, that it 
becomes a loss within the policy. If the argument of the plaintiff 
were sound, it would be held that there could be no recovery by the 
insured for the damage done to another vessel. 
Judgment for defendant. 





Connor vs. Hanover Ins. Co. 


UNITED STATES CIRCUIT COURT. 


WESTERN DISTRICT OF MICHIGAN. 


CONNOR, ror USE, erc., 
vs 


HANOVER INS. CO. 


The policy was issued to a resident of Michigan on property there by a New 
York company doing business in Michigan and Illinois. Prior to the 
adjustment of the loss the company was garnished by a creditor of the in- 
sured in Illinois in an Illinois court. After the adjustment the claim was 
assigned by the insured to another party who brought suit in the court of 
Michigan for recovery, and obtained judgment. The Illinois case was 
afterwards tried and judgment obtained there by the garnishee. 


Held, That suit having first been commenced in Illinois and control of the sub- 
ject-matter having been obtained by garnishment, the courts of Michigan 
had no jurisdiction. 


Motion to vacate an order granting stay of execution on judg- 
ment. 


N. A. Frercuer, for Plaintiff. 
Marx Norris, for Defendant. 
SEVERENS, J. 

The plaintiff procured a fire insurance of the defendant upon a 
building situate at Charlevoix, in this State. She then was and still 
is a resident of Michigan. The defendant is a corporation organized 
under the laws of the State of New York, and bas its principal place 
of business at the city of New York, and performs its vital func- 
tions there. But it also transacted insurance business in Michigan, 
Illinois, and other States of the Union, under local statutes permit- 


ting it, their terms and regulations vary somewhat; a quite general 
VoL. XVI.—25. 
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condition being, however, that it should submit to the jurisdiction 
-of the local courts, and make provision for the service of process 
upon it in the particular State. A loss, covered by the policy, hay- 
ing occurred, it was adjusted without waiver of defenses on the part 
of the company, and soon thereafter the claim against the company 
was assigned by the plaintiff to the parties for whose use the present 
suit is brought. But prior to the loss the plaintiff had become 
indebted to certain citizens of Dlinois, residing at Chicago, who 
immediately on the occurrence of this fire, and before the loss was 
adjusted, commenced suit by attachment against the present plaintiff, 
and garnished the defendant in the State court, under statutes of 
Illinois permitting such proceedings. Due service of the process of 
garnishment was had, but there was no service of the principal writ 
against the defendant therein. The company appeared, and disputed 
its liability upon legal grounds. Before those cases came on for trial 
this suit was instituted in this court. The defendant set up the pend- 
ency of the Illinois suits, and, on the trial before the late circuit 
judge, Baxter, the facts appearing either by record or the stipula- 
tion of the attorneys in the case, the judge directed a verdict for the 
plaintiff, and judgment accordingly, and thereupon ordered a stay of 
execution until the further order of the court. Motion is now made 
to vacate the stay. 

Since the trial here one of the cases in Illinois has been moved 
forward to trial, and, notwithstanding the contest of liability to the 
plaintiff's claim in that jurisdiction, judgment has been rendered 
against it. The other case in that State has not yet been brought to 
trial, but the law and facts are understood to be the same as in the 
case which has gone to judgment. Thus, the whole question of 
right between the contending parties comes up on this motion, and, 
upon the practice which has been adopted, it is free from any ques- 
tion of pleading. 

It is contended by counsel for the plaintiff that the debt due from 
the defendant is not within the control of legislation by the State of 
Illinois, or the jurisdiction of her courts; and the reason given is 
that, whether the situs of the debt be in Michigan, where the credi- 
tor resides, or in New York, where the debt is legally payable, it 
certainly is not in Illinois; and that it is not subject to any proceed- 
ing there, that it is wholly extraterritorial to that authority and juris- 
diction, and that the attempt to draw it within their control is an 
unauthorized and arbitrary assumption. And, as tending to support 
this view, the following cases are cited: Tingley vs. Bateman, 10 
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Mass., 343; Ray vs. Underwood, 3 Pick., 302; Hart vs. Anthony, 15 
Pick., 445; Nye vs. Liscombe, 21 Pick., 265; Green vs. Farmers’ etc. 
Bank, 25 Conn., 452; Lovejoy vs. Albee, 33 Me., 414; Baxter vs. Vin- 
cent, 6 Vt., 614; Cronin vs. Foster, 13 R. I, 196; Jones vs. Winches- 
ter, 6 N. H., 497; Sawyer vs. Thompson, 4 Fost., 510; Lawrence vs. 
Smith, 45 N. H., 533; Bates vs. New Orleans etc. R. Co.,4 Abb. Pr., 
72; Willet vs. Equitable Ins. Co., 10 Abb. Pr., 195; Towle vs. Wilder, 
57 Vt., 622; Danforth vs. Penny, 3 Metc., 564; Gold vs. Housatonic 
R. Co., 1 Gray, 424; Larkin vs. Wilson, 106 Mass., 120; Smith vs. 
Boston, C. & M. R. Co., 33 N. H., 337; Myer vs. L. & L. & G. Ins. 
Co., 40 Md., 595. - 

On the other hand, the defendant, protesting against a double 
condemnation, insists that, inasmuch as the defendant, a party to 
the insurance contract, is subject to the laws of the State of Illinois, 
it has no choice but to submit to the decisions of its courts constru- 
ing and applying the same. It is contended that while it is true, 
as a general rule, that the situs of a debt must be either at the 
domicile of the creditor or at the place where it is payable, yet that 
this is not an absolute rule, and may be varied by express legisla- 
tion; that the States may legislate thereon according to their own 
view of their interests; that the suits in Illinois, having been first 
commenced, the court there has acquired control of the subject; and 
that, whether its decision be right or wrong, it is conclusive, and 
must be followed here. And the following cases are relied on in 
support of this argument: Moore vs. Wayne Circuit Judge, 55 Mich., 
84; s. c., 20 N. W. Rep., 801; Pennoyer vs. Neff, 95 U. S., 714; Roche 
vs. Insurance Co., 2 Bradw., 360; Hannibal & St. J. R. Co. vs. Crane, 
102 Tl., 249; Fithian vs. New York & E. R. Co., 31 Pa. St.,114; Barr 
vs. King, 96 Pa. St., 485; Childs vs. Digby, 24 Pa. St., 23; Mooney 
vs. Union Pac. Ry., 9 Amer. & Eng. C. Cas., 131; s. c., 14 N. W. 
Rep., 343; Burlington & M. Ry. vs. Thompson, 18 Cent. Law J., 192; 
s.¢., 1 Pac. Rep., 622; Eichelburger vs. Pittsburgh etc. Ry., 9 Amer. 
& Eng. R. Cas., 158; McAllister vs. Pennsylvania Ins. Co., 28 Mo., 214; 
National Bank vs. Huntington, 129 Mass., 444; Myer vs. Liverpool 
& L. & G. Ins. Co., 40 Md., 601; Brausser vs. New England Fire Ins. 
Co., 21 Wis., 512. 

There has been a great difference of opinion upon the subject, 
and, after attending to the variations in the facts of particular cases, 
it still remains impossible to reconcile the authorities. Nothing in 
the federal decisions seems controlling. The statement already 
made, of the positions of the parties here, presents the main features 
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of the reasons and arguments employed for reaching the different 
conclusions. It is not necessary to go over the ground again in 
this case. Unquestionably, it is a point of great difficulty, and I 
have been struck with doubt at various steps in advancing to a 
decision. 

Some of the cases go very far in support of the defense here, 
notably the Kansas case (18 Cent. Law J., 192), where a railroad 
corporation, organized and having its principal place of business in 
Nebraska, but whose line extended into Kansas, was garnished for 
a debt due one of its employes for wages, in the courts of Kansas, 
at the suit of a creditor of the employe. The employe resided in 
Nebraska, had earned the wages there, and those wages were exempt 
to him and his family by the laws of that State. No service of 
process was had on the principal defendant. It did not appear that 
the plaintiff was a resident of Kansas, yet the supreme court of that 
State held that the debt was rightly garnished there: Burlington 
etc. Ry. Co. vs. Thompson, supra (January, 1884). 

I do not presume to say that the case was erroneously decided, 
but, with the utmost deference to that court, it seems to me that 
the decision is open to grave criticism. It appears to me that the 
suggestion that a defendant, entering, for the purpose of doing busi- 
ness, a State where he is liable to a judgment subject to be dupli- 
cated elsewhere, and the debt twice collected, takes the risk of such 
consequences, is one of the last to be made in the administration of 
justice in an enlightened State, and ought only to be mentioned as a 
catastrophe found unavoidable after all legal reasoning had failed. 
It does not seem to be consonant with our interstate relations, and 
the general principles of jurisprudence which ought to prevail for 
common justice and harmony; and one could not help feeling doubt- 
ful whether the reasoning leading to such a result could be sound. 
And if, in the present case, it did not appear that the plaintiffs in 
the Illinois suits were citizens of that State, I could not agree that 
the judgment there was upon a subject within the jurisdiction of the 
court. But it does in fact appear that the parties who sued there 
were citizens of Chicago, and certain legal consequences arise from 
that circumstance which have weight in the discussion. The debts 
for which those parties brought suit were choses in action, which, in 
legal theory, attached to the domicile of the creditors there. It might 
be competent for the State to legislate in behalf of its own citizens 
owning such choses in action, so as to enable them to reach any 
assets of the debtor which the legislature, by changing the com- 
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mon-law theory of their situs, could localize there; and that the 
debtor, by creating the debt in that State, and contracting such re- 
lations with its citizens, ought to be regarded as having consented 
to such regulations for its collection, or, at least, as having no just 
reason for complaining of them. And, if it were necessary to sup- 
port the judgment, I should be required to presume that the judg- 
ment was payable there. I am inclined to the opjnion that, although 
the bounds of comity are rather severely strained by this course, 
it may be pursued consistently with established principies. There 
are two considerations touching the abstract merits which incline 
me to adopt this view in a doubtful case; First, the one already 
alluded to, that we thus avoid imposing a double liability upon a 
party whose good faith is not questioned; and second, the property 
has gone to pay a just debt of the plaintiff, and she has received 
the benefit of it. These circumstances could not turn a clear case. 
It is said to have been held by Blodgett, D. J., that the liability of 
an insurance company to garnishment does not arise in Dlinois until 
after adjustment. The contrary appears to have been held in the 
State court in this case. If this was error, it was error merely, and, 
if the court had jurisdiction, could only be corrected there. 


On so close a question I shall deny the motion, without costs, and 
without prejudice to a new motion, if the plaintiffs shall elect to 
make it when the circuit justice of the supreme court, or the circuit 
judge, shall preside here. 





Report of Decisions. 


SUPREME COURT OF NORTH CAROLINA. 
GREEN COUNTY. 


Fesruary Term, 1874. 


YANCY T. ORMOND, 
vs. 


FIDELITY MUTUAL LIFE ASSOCIATION. 


The application, which was made part of the contract, provided that under 
no circumstances should it be in force until the annual dues had been 
paid. The policy recited that ‘‘ Whereas the first payment * * having 
first been received” etc., while attached to 1t was a blank form of receipt 
referring to the policy and application for the terms of agreement, and 
reciting how it must be signed to be valid and that cash or its equivalent 
must be given in exchange. 

Held, That a delivery by the agent was not a waiver of prepayment of pre- 
mium, the agent had no authority to waive such payment, and the knowl- 
edge of the fact was sufficiently brought to the attention of the applicant. 


Statement of Agreed Facts. 


The plaintiff and Margaret A. Ormond, on the 13th of November, 
1884, made application for a policy of insurance in the defendant’s 
company upon the life of Margaret A. Ormond for the benefit of the 
plaintiff, 2 copy of which application is hereto annexed as a part. of 
this agreement; that said application was taken by one Thomas 
McGee, an agent of the defendant, and when the application was 
taken the plaintiff asked said agent when he would have to pay 
membership fee and first year’s dues, and the agent replied that it 
was customary to pay when the application was made, but some 
paid when the policy was delivered, and the plaintiff said he would 
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pay when the policy was delivered. The agent McGee knew that 
the plaintiff was a man of high financial and social standing, and was 
. satisfied thet payment would be made when called for. 

The agent. McGee, took the application to the general agents of 
the defendant, Midgette & McCullen, to whom the standing of the 
plaintiff was well known, and informed them of the circumstances 
attending the making of the application; said general agents for- 
warded the application to the home office in Philadelphia; and on 
the 19th day of November, 1884, it issued the policy hereto annexed, 
and forwarded the same to the general agents, who, on the 24th of 
November, forwarded the same by mail to the plaintiff at Hookerton 
without condition or explanation, or saying anything about the pay- 
ment of the membership fee and first vear’s dues, inclosing there- 
with a receipt—a copy of which is hereto annexed. 

On the afternoon of the 16th day of November, 1884, said Marga- 
ret A. Ormond was taken sick and a medical attendant was called to 
her on the 19th, and on the 21st it was discovered that she had 
pneumonia, from which she died on the 23d, having been confined 
to her bed from her first sickness on the 16th; that her sickness was 
not of such a nature as to cause any apprehension in her own mind 
or the minds of the members of the family, until the 19th. By the 
only mail route from the post-office of plaintiff and said Margaret A. 
Ormond, a letter mailed at said post-office on the 16th, 17th, or 18th 
of November, would have reached Philadelphia on the 19th, or 
Kinston, where the general agents reside, on the 20th, One mailed 
on the 19th or 20th would have reached Philadelphia on the 21st, or 
Kinston on the 22d; one mailed onthe 20th or 21st, would have 
reached Philadelphia on the 22d, there being a tri-weekly mail 
from her post-office to Goldsboro, N. C., on Tuesday, Thursday, and 
Saturday. No notice was given the defendants of the sickness of 
Margaret A. Ormond until the 27th of November. The plaintiff 
having réceived the policy on the 25th day of November through the 
mail as stated, took the same on the 27th of November to the gen- 
eral agents, informed them of the sickness and death and the cir- 
cumstances attending it, and asked them if the policy was all right; 
and they informed him that it was, and he paid them the member- 
ship fee and first year’s dues, and they countersigned the receipt for 
the fee and dues, and at the suggestion of said agents sent forward 
notice of death. Afterwards during the same day one of the agents 
saw the plaintiff and told him he was not sure that the policy was 
good. On the 8th of December, 1884, in consequence of a notice 
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from the general agents the plaintiff went to their office, and they 
informed him that they had been notified by the defendants to 
return to him the money, stating at the same time that they did not 
think it was necessary, but the plaintiff could take the money, and 
if his claim was established he could return the money. Upon this 
assurance, without intending to waive any right he took the money. 

The general agents, Midgette & McCullen, were managers for the 
State of North Carolina and South Carolina, and had authority to 
solicit and forward applications for insurance, receive and receipt for 
membership fees and first annual dues by countersigning receipts 
signed by the president and treasurer, to deliver policies, and 
appoint sub-agents. 


J. W. Bryan and Munroe & Rosryson, fur Plaintaff. 
J. E. Jackson, and W. S. Campsett, for Defendant. 


Smita, C. J. 
Among the clauses found in the application made with the by- 
laws and by express words 1n the policy a part, is the following:— 
3. “That under no circumstances shall the policy hereby applied 
for be in force until the actual payment to and acceptance of the 
annual dues by the association or its authorized agent, during the 
lifetime and good health of the party who is proposed for member- 
ship and insurance.” The policy itself contains a recital charge 
declaring, “and whereas the first payment of such annual dues 
having first been received by the treasurer or an accredited agent 
of the association,” etc. Accompanying the policy and attached to 
it is the form of a receipt used by the company in these words:— 
The Fidelity Mutual Life Association, 
Of Philadelphia, Pa., 
Office 908 Chestnut St. 
PHILADELPHIA, November 19, 1884. 
Received from the owner of policy No. 6,934 on the life term, fifteen dollars 
for the annual dues, due the 19th day of November, 1834. 
For terms of mutual agreement, see application and policy. 
A. THACHER, Treasurer, 
L. G. Fouss8, President. 
At the foot of the receipt and in the left corner is the following :— 


NorTicE TO PoLicy-HOLDERS. 


This receipt to be valid must be signed by the president or treasurer of the 
association, and in exchange therefor, cash or its equivalent be given by the 
holder of the policy at the date hereof, or within three days allowed by the 
association. 
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And when payment hereon is made to an authorized agent, such agent 
must countersign at the date of paying, as an evidence of payment to him. 

Beneath the acknowledgement is this:— 

Countersigned at 
but without any signature of the agent. 

This policy thus with the attached receipt plainly declares that 
the required precedent payment has not been made and must be 
paid to the agent before the contract of insurance becomes complete 
and operative on the association and the policy becomes effectual. 
Indeed the recital seems to contemplate the payment as an essential 
consideration of a valid delivery by the agents to whom the policy 
was sent. Moreover, this must be “during the lifetime and good 
health’ of the party to be insured. 

The policy incorporating with it the other papers by reference if 
it be deemed effectual from its date, and the delivery of in the man- 
ner stated effectual, constitutes the contract between the parties by 
which their respective rights and obligations are to be ascertained 
and the dues were not paid until four days after the death of the 
insured. This certainly was not a compliance with the fundamental 
conditions on which its validity was dependent. 

The plaintiff insists that the initiatory payment was dispensed 
with and waived by the soliciting agent at the time of taking the 
application; and if not then, by the unqualified transmission to him 
by the general agents of the policy received by them. 

The facts do not warrant this contention. The plaintiff in answer 
to his inquiry of the agent McGee, when he would be required to 
pay, was informed that payments were sometimes made at the 
taking the application and sometimes when the policy was delivered, 
and in exercising his discretion, the plaintiff said he would pay at 
the latter period. There was no waiver in the case, and the plaintiff, 
under the agent’s advice was but availing himself of an allowed 
option—a conceded right. 

There was no waiver by the general agents, nor had they author- 
ity to dispense with the prepayment, if indeed an inference of an 
intent to do so can be drawn from their act of forwarding the 
policy without countersigning the receipt. The actual receipt of 
the dues was indispensable to the efficacy of the insuring con- 
tract, and this being a provision in the application is brought to 
the knowledge of the plaintiff and forms part of his contract. In 
Whitly vs. Life Ins. Co. (71 N. C., 480) it is declared that a policy of 
life insurance is not binding until the premiums are paid, a clause 
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requiring prepayment being contained in the application; and 
further that any material change in the condition of the health of 
the insured intermediate and before the consummation of the con- 
tract by payment of the premiums, should be communicated to the 
company. 

The clause under which the policy, and of course the contract 
consummated by its issue, becomes operative is an underlying and 
essential part of the agreement, and no agent can dispense with its 
agreement. The policy, as we interpret its recital, makes this a pre- 
requisite to its taking effect by delivering as does the form of 
acknowledging payment. The plaintiff therefore knows that “actual 
payment” must be made, and that “under no circumstances” can 
the policy “be in force” without it is made. 

We do not propose to enter upon other inquiries discussed with 
great learning and after much research on either side; such as the 
omission to give information of the sickness of the insured and 
the explanation offered for the refusal, and the period at which the 
contract became effective, and will only say, that as there are condi- 
tions in the policy not contained in the application, which constitute, 
after acceptance, part of the policy, it would seem that the plaintiff 
being at liberty to decline the added conditions, his assent to them 
would be necessary to a complete agreement without passing upon 
other matters, and put our decision in accordance with numerous 
rulings in adjudged cases upon the ground that the clause in the 
policy referred to constitutes a condition precedent, and the waiver 
relied on does not dispense with it. ; 

There is no error, and the judgment is affirmed. 





1887.] Ball vs. Granite State Mut. Aid Ass'n. 


SUPREME COURT OF NEW HAMPSHIRE. 


VS. 


GRANITE STATE MUTUAL AID ASS’N.*j 


A condition in a certificate of membership in a mutual aid association, that it 
shall be null and void if any of the statements or answers made by the 
member in his application concerning his health are untrue, is waived if 
the certificate is issued by the association with actual knowledge of the 
condition of the applicant’s health. 


A mutual aid association is estopped to avoid a certificate of membership on 
the ground of erroneous statements contained in the application, if with 
full knowledge of all the facts, it has continued to recognize the certificate 
as a valid and subsisting contract by making and receiving subsequent as- 
sessments upon it. 


Joun H. Arar, for Plaintiff. 
BatcueLper and Favurxner, for Defendant. 
Cuark, J. 

This is an action of debt upon a certificate of membership issued 
to Alvin W. Ball, dated November 30, 1883, wherein the defendant 
agreed to pay to the plaintiff if living, if not to the heir at law of 
Alvin W., “within sixty days after due proof of the death of said 
member, a sum equal to the amount received from one death assess- 
ment, but not to exceed $5,000, provided said member continues to 
observe and comply with the covenants and conditions specitied in 
this certificate during his life, otherwise the membership, with all 
moneys paid to the association and all claims against the same shall 
be forfeited, and this certificate shall be null and void.” There was 
a verdict for the plaintiff for $5,278.23. 


* Decision rendered, March 11, 1887. 
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The certificate of membership upon which the action is founded, 
declares that it is issued and accepted under the covenants and con- 
ditions “that no misrepresentations have been made, no untrue an- 
swers given to the questions contained in the application, which is 
hereby made a part of this certificate and a warranty on the part of 
the said member and the beneficiary; no facts suppressed and fraud 
or deception used by the said member calculated to deceive or mis- 
lead the agent or officers of the association.” The application con- 
tained the following clause: ‘‘It is hereby agreed that the above 
and foregoing application, with the declarations and statements 
therein made, shall form the basis of the contract by and between 
the above-named applicant and the Granite State Mutual Aid Asso- 
ciation, and that if any of these statements and answers therein 
made are untrue and false, or any facts touching the health of the 
applicant are concealed, or any statements or untrue answers made 
tending to deceive the association, or if the applicant neglect to pay 
any of the assessments or annual payments; * * * that then in 
either event this contract shall become null and void, and all moneys 
which shall have been paid shall be forfeited and the policy issued 
to the applicant hereupon shall not be binding upon the associa- 
tion.” In answer to questions contained in the application, Ball 
stated that he had never been afflicted with any disease of the lungs 
or throat, and that he was then free from all diseases and complaints 
to the best of his knowledge and belief. It is conceded that these 
answers were untrue, and that Ball then had, and for several years 
had to his knowledge had a disease called catarrh, by which both his 
throat and lungs were more or less affected, and his health impaired. 

Unless these facts are controlled or modified by other circum- 
stances the contract of insurance was void. The statements of Ball 
in answer to the inquiries in the application concerning his health, 
whether they are regarded as warranties or representations, were 
made conclusively material by the express agreement of the parties, 
and the policy was to be void if they were untrue, and it being con- 
ceded that they were untrue, the forfeiture contemplated by the 
agreement necessarily follows unless it has been waived: May cn 
Insurance, § 206; Jeffries vs. Life Ins. Co., 22 Wall., 47; Aitna Life 
Ins. Co. vs. France, 91 U. S., 510; Frost vs. tna Life Ins. Co. of 
Hartford, 61 N. Y., 571; Bastian vs. Phoenix Ins. Co., 67 N. Y., 595; 
Price vs. Phoenix Mut. Life Ins. Co., 17 Minn., 497; Day vs. M. B. 
Life Ins. Co., McArthur, 41 (s. c., 29 Am. Rep., 565); Von vs. Eagle 
Life and Health Ins. Co., 6 Cush., 42; Miles vs. Conn. Mut. Life Inss 
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Co., 3 Gray, 580; Campbell vs. N. E. Mut. Life Ins. Co., 98 Mass., 
381; Lowell vs. Mut. Fire Ins. Co., 8 Cush., 127; Hartwell vs. Ala- 
bama Gold Life Ins. Co., 33 La. Ann., 1,353; Thompson vs. Werms, 
H. L., 9 Apps. Cas., 671 (s. c., 36); Mooke’s Eng. Rep., 228). 

But it appears that in addition to the statements and answers of 
Ball, the application contained the certificate of the examining 
physician, in which he stated that Ball had catarrh, and had been 
subject to a catarrhal cough for many years, and that he considered 
him a medium risk. This certificate furnished by Ball as a part of 
his application and containing a true statement of the condition of 
his health was before the officers of the association when they ac- 
cepted the risk, received the premium, and issued the policy. It 
was issued with the knowledge on the part of the association that 
the answers of Ball were not true in every particular if the certifi- 
cate of the examining physician was correct, and under instructions 
that the plaintiff could recover, although Ball knew of the disease, 
if he made the answers accidently and with no intention to mis- 
represent the facts or to deceive the defendants, the jury have 
found by their verdict that there was no intentional concealment 
or misrepresentation on the part of Ball. 

It is not to be assumed that the association issued and received 
the premiums and assessments upon a policy which they knew to 
be worthless to the holder, and the acceptance of the risk with the 
knowledge that Ball had catarrh and had been subject to a ca- 
tarrhal cough for years must be regarded either as an admission 
that catarrh was not such a disease of the lungs or throat as was 
contemplated in the application, or as a waiver of the condition 
that the inaccurate answers of Ball should avoid the contract. Is- 
suing the policy with knowledge of the actual condition of the 
health of the insured was a waiver of the condition making an in- 
accurate statement as to his health an avoidance of the policy. 
And by treating the contract of insurance as valid and subsisting, 
by making and receiving subsequent assessments upon it with full 
knowledge of all the facts, the defendant is estopped to avoid it 
for erroneous statements in the application : Appleton vs. Ins. Co., 
59 N. H., 541; Hadley vs. N. H. Ins. Co., 55 N. H., 110; Barnes vs. 
Ins. Co., 45 N. H., 21; Horn vs. Cole, 51 N. H., 287; Insurance Co. 
vs. Wolf, 95 U. S., 321; Van Schoick vs. Niagara F. I. Co., 68 N. Y., 
434, 436; Momson vs. Wisconsin Odd Fellows M. L. Ins. Co., 59 
Wis., 163, 168; Schwarzbach vs. Ohio Valley Protective Union, 25 
West Va., 622, 665, C. 
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The court finds that there was no evidence tending to show the 
amount received from one death assessment and, subject to excep- 
tion, the jury were instructed to return a verdict for $5,000, with 
interest after sixty days from the proof of Ball’s death, in case they 
found for the plaintiff. This was error. The plaintiff was entitled 
to a sum equal to the amount received from one death assessment. 
If there was no evidence to show what that sum was, he could re- 
cover only nominal damages. 

The condition in the policy that the sum recovered should not 
exceed $5,000 was not evidence that the sum received from one 
death assessment would amount to $5,000. New trial. 

Carpenter, J., did not sit; the others concurred. 
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SUPREME COURT OF MICHIGAN. 


EMPLOYERS’ LIABILITY ASSUR. CO. i 
vs. 
COMMISSIONER OF INSURANCE. 


A British company which has deposited $100,000 in New York, as there re- 
quired, is not thereby exempted from the deposit required in Michigan 
under the law which exempts in case of a deposit in the State where or- 
ganized. The license of a foreign company to do business in New York 
cannot be deemed as constituting that State the place of organization. 


CAMPBELL, C. J. 

Relator, a British company, applied to the insurance commissioner 
for a license to transact business in this State, which he refused to 
allow without a deposit of securities to the amount of $100,000, which 
is required by statute where no similar deposit kas been made at such 
other place as is contemplated by law. Relator showed proper 
evidence that such a deposit had been made in the Stute of New 
York upon the conditions required by our legislation. The only 
question is whether, under the statute which governs the case, and 
which was fully discussed on the argument, a deposit in New York 
is a sufficient compliance. The statute (Laws 1881, p. 279) requires 
a deposit of at least $100,000 with the State treasurer of this State, 
or with the chief financial officer or commissioner of insurance of the 
State where such company or association is organized, duly assigned 
to such officer in trust for the benefit of all policy-holders. Said 
deposit shall consist of bonds or stocks of the United States, or of 
the State where such company or association is organized, or of 
bonds and mortgages on improved unincumbered real estate worth 


* Decision rendered, January 27, 1887. 
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double the sum loaned thereon. It is not disputed that the statute 
designs to allow licenses to companies formed under the laws of 
foreign governments, as well as those created in other States of the 
Union. They are all covered expressly by more than one section of 
the statute. But the right to rely on a deposit of securities else- 
where is in terms confined to deposits in the State in which a com- 
pany is “organized.” It is not claimed that this relator was organized 
in New York; but it is insisted that obtaining authority to do busi- 
there satisfied sufficiently the essentials of organization. It is further 
claimed that the insurance department has practically cofistrued this 
statute by licensing companies on that theory, and that the present 
commissioner had done the same thing until his attention was 
directed to the question in such a way as to lead him to doubt 
its correctness. 

Much respect is due to practical construction when it does no 
violence to language, and has been so long continued as to show 
general acquiescence; but in this case the present refusal is from 
the same officer whose predecessors have given the other construc- 
tion, and who has refused to recognize it. The law has not been 
in force long enough to make it evident that this construction has 
been brought home to the attention of the various departments of 
the government, and approved by their acquiescence. It would 
require a very clear case of practical acquiescence to authorize us 
to compel the head of a bureau to follow precedents which he does 
not himself regard as binding, unless they are at least so harmoni- 
ous with the language of the law as to create no repuguance to it. 
We cannot avoid the necessity of looking at the statute itself. When 
we do this, we find that it does not group together under one name 
or class all companies not originating in Michigan, but divides them 
more than once into companies of other States and foreign coun- 
tries. The use of the word “States ” is manifestly confined to our own 
communities within the United States. In one sense, nations are 
often and properly designated as States; but, where companies 
formed under the laws of foreign governments are mentioned as 
distinct from companies of other States, we cannot suppose the repe- 
tition and distinction are meaningless. Ifno difference was intended 
to be recognized, the language used is very inappropriate. 

When, after mentioning both of these classes, the legislature pro- 
ceeded to provide tnat companies which had deposited securities to 
the amount of $100,000 in the proper custody in the States in which 
they were organized need make no deposit here, we must assume 
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the omission to cover foreign companies by this exemption was 
intentional. We may not be able to tell just what reasons influenced 
the legislature, but it is easy to see differences which might have 
been considered. The object of providing the deposit is to secure 
a fund to which our citizens may have convenient access for indem- 
nity for their unpaid losses. A deposit abroad would be of no 
practical use to them in most cases, because not readily accessible. 
If we give the word “State” a sense which will include a foreign 
nation, the language of the statute would require the deposit to be 
made in the foreign State to which the company belonged. That 
would not help this relator, because the deposit is in New York, and 
not in Great Britain. It is therefore claimed that what the statute 
means is that the deposit should be made in another American State, 
but that the word “ organized ” may mean licensed to do business. 
This is not a natural meaning. A British company may be licensed 
to do business in every State in the Union. Under the interpretation 
claimed, it might have a single deposit in any of the States. Soa 
New York company might be licensed in every State. This same 
construction would allow the deposit of that company to be made 
anywhere else as well as m New York. But, if the statute said 
nothing about foreign companies, no one would imagine that an 
American company could be treated as organized anywhere but in 
its home State. Language which is so plain and definite when so 
applied cannot be made to mean something else, and applied to 
objects which in no way fulfill its conditions. 

If there were no way in which foreign companies could otherwise 
get a license here at all under this statute, which expressly covers 
them, we might be called on to devise some construction which 
would save the whole statute. This is a rather dangerous process, 
and if allowable at all, can only be made so by necessity. But here 
there is no such necessity. They can get it by making a deposit here. 
The conditions on which companies can be exempted from this 
general rule are expressly confined to American companies, and can 
reach no others. It is not our province to speculate on the possible 
view which may have influenced the legislature. It was within their 
discretion to impose these conditions. If they acted inadvertently, 
they can very easily remit them. But we have no such power. 

The mandamus must be denied. 

The other justices concurred. 


VoL. XVI.—26. 
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SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas, Mercer County. 


HAWS 
US. 
FIRE ASSOCIATION OF PHILADELPHIA.* 


The policy insured horses against fire, ‘‘ all contained in * * frame barn, situate, 
etc.” A lightning-clause was attached stipulating that it insured against 
damage from lightning, ‘‘subject in all other respects to the terms and 
— of the policy.””. A mare was killed while pasturing in a field on 
the farm. 


Held, That the clause must be construed as referring only to such terms and 
conditions as were applicable to it. 


Held, That the insurance against lightning contemplated a danger existing 
chiefly at a season when the stock are usually much in the fields, and 
hence covered the animal while in the field. 


S. Grirrira & Sons and E. P. Gittespre, for Plaintiff in Frror. 
S. F. Taompson and Sam’, Repmonp, for Defendant in Error. 


Paxson, J. 

This was an action upon a written contract. of insurance to recover 
for the loss of a brood-mare killed by lightning. The defendant 
company had insured a number of the plaintiff's horses against loss 
by fire. They were described as “all contained in his new, two- 
story, frame barn situate on his farm in Haupfield Township, Mercer 
County, Pa.” This policy was in the usual form of fire policies, 
covering insurance upon either personal or real estate. Attached to 
it was what has been designated as the “lightning-clause,” as 
follows: “ Attached to policy No. 447,840, of the Fire Association of 
Philadelphia, agency at Greenville, Pa. It is hereby specially 
agreed that this contract insures against any loss or damage caused 
by lightning to the property insured, not exceeding the sum insured, 





—_— 


* Decision rendered, November 15, 1886. 
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nor the interest of the assured in the property, and subject, in all 
other respects, to the terms and conditions of the policy hereby 
referred to,” etc. 

The mare referred to was killed by lightning while pasturing on a 
field of plaintiffs farm. The court below instructed the jury that 
“we are brought to the conclusion, in view of this writing made by 
one party, and accepted by the other, which is the law between 
them in this case, that the plaintiff cannot recover, in view of the 
fact that his property was killed when not in the barn.” This ruling 
forms the subject of the first assignment of error. ; 

It is to be noted that the lightning-clause, as it is called, is subject 
“to the terms and conditions of the policy referred to.” What does 
this expression mean? We think the rational construction of it is 
that it refers only to such terms and conditions of the policy as are 
applicable to this particular insurance; that is, insurance against 
lightning. It would be irrational to apply the terms and conditions 
of the policy which refer only to insurances upon buildings. Such 
insurance was not the subject-matter of the contract, and the 
parties cannot. by any fair rule of interpretation, be presumed to 
have had such conditions in view when the insurance was effected. 

In Grandin vs. Insurance Co. (107 Pa. St., 26) the insurance was 
upon oil in the pipe-lines, and the company defended upon the 
ground, in part, that the plaintiff was not the “sole, absolute, and 
unconditional owner” of the oil, as required by one of the condi- 
tions of the policy. This court held that if the insurance had been 
upon a horse, a house, or a stock of merchandise, there would have 
been some force in the proposition assumed by the company; but, 
for the reasons there given, ruled that the condition had no meaning 
or application to an insurance upon oil in pipe-lines. It was said in 
the opinion of the court: “We have here a number of conditions 
which, as applied to this particular contract of insurance, are mean- 
ingless. It would be absurd to attempt to give them any force or 
effect. The insurance itself is of a peculiar character. The form of 
policy is one in general use in ordinary contracts of insurance upon 
ordinary property. Many of its conditions are admittedly inapplica- 
ble to this kind of insurance. Under such circumstances, when it is 
attempted to defeat a recovery upon the ground that, under one of 
its conditions, the policy is void, we are driven to an examination of 
the character of the condition, and the reason upon which it is 
founded, in order to ascertain whether it could have been in the 
contemplation of the parties when the contract of insurance was 
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made. The necessity for this arises from the act of the defendant 
company in issuing a policy not adapted to the subject-matter of 
insurance, and containing so many incongruous conditions.” 

The policy, as before stated, describes the property as “ contained 
in his two-story, frame barn,” etc. Was this intended as a promis- 
sory contract or warranty that the horses were to be kept all the 
time in the barn, and that the policy should cease to cover them the 
moment they left its shelter? We must take a reasonable, common- 
sense view of the contract, and by so doing we shall best arrive at 
what the parties actually intended. We have here a farmer insuring 
his horses against lightning. He was contracting for indemnity in 
case his horses should be killed. He knew, as every man of average 
intelligence knows, that the danger from lightning exists almost 
wholly in the summer season. That is a period of the year when 
stock of all kinds upon farms is left in the fields, much of the time, 
by day and by night. A policy of insurance which only covered 
stock when in the barn would not furnish indemnity, and no man of 
common sense would insure in such a company. 

It is true, in an insurance upon such personal property as house- 
hold goods or a stock of merchandise, the words “contained in” a 
particular building would seem to imply that the property insured 
should remain in such building; and that, if removed therefrom, the 
policy would not cover it. But in such cases the contract contem- 
plates that the property shall remain in the building, and there are 
obvious reasons why a change of location would affect the insurance. 
The very nature of such property implies permanency in its loca- 
tion. But it is not so with a man’s horse. It is of no use to him if 
kept ina stable We can understand that if, in a fire policy, hay, 
straw, or grain is insured in a barn, the insurance would cease if 
removed to some other building. Such would be the reasonable 
meaning to the contract of insurance, and what the parties probably 
contemplated when they made it. But none of this reasoning 
applies to a lightning-clause upon horses or other stock. The terms 
and conditions to which such an insurance is subject must be such 
as are reasonably applicable to such kind of insurance upon this par- 
ticular species of property, and such, therefore, as the parties may 
be presumed to have had in view when the contract was made. 
This disposes of the first assignment of error. 

We also sustain the second. It was error to instruct the jury to 
find for the defendant. 

Judgment reversed, and a venire favias de novo awarded. 
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SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, Third District. 


NORTHWESTERN BENEV. & AID ASS’N 
US. 


HALL.* 


The issues involved questions and answers in the application as to the gen- 
eral health of the applicant, the use of alcoholic stimulants, and whether 
he ever got drunk ; it was also claimed that the insured committed suicide 
by the use of poison, but there was no positive proof. 


Held, That the issues were questions of fact, and a finding in the court below 
was conclusive. 


Held, That in such issues the possible action of the company in case other an- 
swers had been made in the application is not admissible. 


McNvtra & Wetpon and Hamixton Spencer, for Appellant. 
Treron & Braver, for Appellee. 


Maaruper, J. 

This is an action of assumpsit, brought by appellee, who is the 
widow of one Benjamin T. Hall, deceased, against appellant, in the 
circuit court of McLean County, upon a certificate of membership in 
appellant company bearing date September 27, 1884, for the sum of 
$2,000, issued to the said Benjamin T. Hall. The circuit court, af- 
ter a trial of the cause by agreement, without a jury, rendered 
judgment in favor of appellee for $2,000 and costs. This judgment, 
upon appeal, has been affirmed by the appellate court of the third | 
district, and appellant company prosecutes its further appeal to this 
court. 


* Decision rendered, October 6, 1886. 
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The certificate in question was, in effect, a policy of insurance 
upon the life of the deceased Hall. It certifies that he is entitled to 
all the rights and privilege of membership in appellant company, 
and to participate in the beneficiary or relief fund of the associa- 
tion, to the amount of $2,000, “which sum, or such part thereof as 
may be collected as specified in the constitution and by-laws of the 
association, shall, within sixty days after his death, be paid to his 
wife, Mary J. Hall.” It also recites that it is issued upon condition 
that Hall “shall comply with the constitution and by-laws of the 
association, and that the statements in the application for this certifi- 
cate are true.” Hall died December 4, 1884, and proofs of his death 
were made by January 2, 1885. 

The application referred to, which was signed by Hall, contained, 
among others, the following questions and answers: ‘ Question. 
Has your general health been uniformly good for the past ten years? 
Answer. Yes. Q. Do you use alcoholic or other stimulants? <A. No. 
Q. If so, do you drink regularly? A. Not at all. Q. Do you ever 
get drunk? A. No.” In the application Hall agreed that such 
“application and declaration” should be the basis of the contract 
between him and the association, “and, that if any misrepresenta- 
tion or fraudulent or untrue answers have been made, or any facts 
which should have been stated have been suppressed, if death should 
result from suicide, etc.,” then the agreement should be void, and 
the moneys paid should be forfeited. He also therein declared that 
he had made full and correct answers to all the questions, and war- 
ranted such answers to be true and complete statements of all mate- 
rial facts within his knowledge; and agreed that if he should, at any 
time, impair his health by immoral practices, or the excessive use of 
alcoholic stimulants or narcotics, the contract should be void. 

Upon the issues made in the case, the questions presented for the 
decision of the trial court were purely questions of fact. They 
were : (1) Was the condition of health of the insured uniformly 
good for the space of ten years next before his application for mem- 
bership? (2) Were the habits of the deceased, as to the use of al- 
coholic liquors, such as to amount to a breach of his contract? (3) 
Did the deceased commit suicide ? 

The appellant sought to show that Hall poisoned himself by taking 
strychnine. There was no positive proof that he had taken such a 
poison. There was proof tending to show that the pains in his head 
of which he complained, and the spasms which immediately pre- 
ceded his death, may have been caused by some other disease,—-not 
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the result of strychnia poison. It is not claimed that there was any 
examination of his stomach by a chemist after his decease, and the 
expert testimony tends to show that such an examination was the 
only absolutely certain test of the presence of strychnia. 

The questions of fact so presented to the circuit court were de- 
cided against appellant. As the appellate court has affirmed the 
judgment of the circuit court, it must, of necessity, have found that 
the evidence sustained the judgment of the trial court. Such find- 
ing is conclusive upon us: Germania Fire Ins. Co. vs. McKee, 94 
Tll., 498. The appellant did not, as it had a right to do, under the 
forty-second section of the practice act, submit to the trial court 
“ written propositions, to be held as law in the decision of the case.” 
Where there is a trial before the court without a jury, in order to 
present a question of law to this court as having been passed upon 
by the court below, the party should submit propositions of law to 
the trial court. as provided for in the section referred to : Tibballs 
vs. Libby, 97 IIL, 552; Hobbs vs. Ferguson’s Estate, 100 Ill, 232. 
As this was not done, there is nothing for us to consider except the 
point hereinafter stated. 

A physician who was the medical expert of appellant, was asked 
several questions, to which objection was made and sustained. 
They were, in substance, whether Hall’s application for membership 
in the association would have been favorably passed upon if it had 
been stated in such application that he drank liquor. We think that 
the objections to these questions were properly sustained. The real 
issue was whether the statements made in the application were true 
or false. What would have been the effect if some different state- 
ment from that therein contained had been made to the association, 
was of no consequence. The witness might give his opinicn on a 
matter of science connected with his profession, but he could not 
be allowed to state his views of the manner in which others would 
probably be influenced if certain specified facts existed. Testimony 
called for by the questions of a similar character has been held to 
be improper in the following cases: Washington Life Ins. Co. vs. 
Haney, 10 Kan., 525; Rawls vs. American Mut. Life Ins. Co., 27 N. 
Y., 282; Durrell vs. Bederley, 1 Holt, 283; Campbell vs. Rickards, 5 
Barn. & Adol., 840. 

The judgment of the appellate court is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


WILSON 
US. 


NEW HAMPSHIRE FIRE INS. CO.* 


A, acting under instructions from B to procure insurance upon certain prop- 
erty in some good company, applied to C, an agent of the U. Co. C de- 
livered to A a policy, countersigned by C, in the U. Co. A then 
delivered the policy to the plaintiff, B. Afterwards, on April 23, 1283, C 
was instructed by the U. Co. to cancel the policy. C then entered the 
risk in the policy-register of the defendant company, and wrote the policy 
in suit, immediately. notifying the defendant of the same. On April 28, 
1883, the building insured was burned, and on the same morning C, who 
had no knowledge of the loss, mailed the policy in the defendant company 
to A, accompanied by a letter dated April 27th, informing him that the 
U. Co. had declined the risk, and requested an exchange of policies. On 
the day the letter was sent to A containing the policy in the defendant 
company, C received a letter from defendant, dated April 26th, declining 
the risk. On the same day, April 25th, A notified C of the loss by tele- 
graph, after the receipt of the policy by A, and C received the telegram. 
On the same afternoon C, after receiving defendant’s letter declining the 
risk, went to the place where the property was located, and the plaintiff, 
at the request of A, handed the policy in the U. Co. to A, and accepted the 
policy in the defendant company in exchange. Each company returned 
to plaintiff the premiums paid, and refused to pay the loss. 

Held, That the plaintiff could not recover the amount of his policy from the 
defendant company. 


This was an action of contract upon a policy of insurance against 
loss by fire. The case was submitted to this court upon the follow- 
ing agreed facts :— 

Homer C. Strong, an insurance broker, on April 12, 1883, in ac- 
cordance with instructions from the plaintiff, applied to S. C. ps 
riner, an insurance agent, for a policy of insurance of $2, 000, 


= Opinion filed, October 24, 1885.—From x ortheastern Reporter, 
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some good company, on the plaintiff's block then in process of erec- 
tion, in Palmer. Warriner at once delivered to Strong a policy, 
countersigned by the former as agent of the Union Insurance Com- 
pany of Philadelphia, Pennsylvania, duly executed by that company, 
insuring the plaintiff against loss by fire from April 13, 1883, for 
three years, in the sum of $2,000, on the property in Palmer. 
Strong then delivered the policy to the plaintiff, who accepted it, 
and Warriner charged the premium to Strong, with whom he had 
an open account, and credited the same to the company. On April 
23, 1883, Warriner received from the company a letter instructing 
him to cancel the policy. He entered the risk on the policy-register 
of the defendant company, and wrote a policy in the same form and 
date, and for the same amount and premium, as the other policy, in 
the defendant company, whom he immediately notified of the same. 
The printed portions of both policies were in the form required by 
Pub. St., c. 119, p. 139. At the time when he wrote the policy in 
the defendant company, Warriner credited the company with the 
premium, according to the custom in such cases. On April 28, 
1883, the building insured was destroyed by fire, about 1 o’clock in 
the morning. About 7 o’clock on the same morning Warriner, who 
had no knowledge of the loss, mailed a letter to Strong, dated April 
27th, inclosing the policy in the defendant company, and requesting 
an exchange of policies, which was received by Strong on the same 
morning. On April 26, 1883, the defendant wrote to Warriner, de- 
clining the risk, which letter was received by him on April 28th, after 
he had mailed the policy to Strong. On the morning of April 28th, 
Strong notified Warriner by telegraph of the loss, after the receipt 
of the policy by Strong, and Warriner received the telegram. In 
the afternoon of April 28th, Warriner went to Palmer, and the 
plaintiff, at Strong’s request, and in the presence of Warriner, 
handed the policy in the Union Company to Strong, and accepted 
the policy in the defendant company in exchange; and Strong 
gave the first-named policy to Warriner, with the understanding 
that the plaintiff's rights were not to be prejudiced in case the pol- 
icy in the defendant company did not hold. Warriner wrote to 
both companies stating the facts; and proofs of loss were duly 
made to both by the plaintiff. Both companies returned the 
amount of the premium to Warriner, and both refused to pay the 
loss. 

The judgment in the superior court was for the defendant, and 
the plaintiff appealed. 
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G. M. Srearns and H. C. Srrone, for Plaintiff 
Wiaeam & Faunce, for Defendant. 
Auten, J. 

The contract between the plaintiff and the Union Insurance 
Company was complete on April 13th. Strong’s authority was to 
procure insurance to the amount of $2,000 in some good company; 
and having done that to the acceptance of the plaintiff, his agency 
was accomplished, and he had no authority to surrender the policy, 
or to make further insurance in behalf of the plaintiff. Warriner 
could have no authority to act for the plaintiff, except what Strong 
was authorized to give him. When Warriner, on April 23d, re- 
ceived instructions from the Union Company to cancel the policy, 
he did not give the ten days’ notice, which was the only way in 
which the company could cancel the policy without the consent of 
the plaintiff; but he attempted to procure the surrender of the pol- 
icy by the plaintiff, and the acceptance of a policy in the defend- 
ant company in the place of it. His letter of April 27th was a 
proposal to the plaintiff which neither Warriner nor Strong had 
authority to accept. It was for the plaintiff alone to say whether 
he would retain the policy he held, or surrender it in exchange for 
the other. Until he should consent, the first policy would remain 
in force, and the second would not become operative. There was 
no acceptance of the proposal, and no contract between the plaintiff 
and the defendant company, before the interview between War- 
riner, Strong, and the plaintiff, on April 28th. Before that time, 
the authority of Warriner to make the contract and deliver the 
policy for the defendant had been revoked, not only by the letter of 
April 26th which had before then been received by him, but by the 
loss of the property to be insured; and an acceptance of the defend- 
ant’s policy by the plaintiff would not bind the defendant : Massa- 
soit Steam Mills Co. vs. Western Assur. Co., 125 Mass., 110; Stebbins 
vs. Lancashire Ins. Co., 60 N. H., 65. 

Judgment for the defendant. 
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COURT OF APPEALS OF NEW YORK. 


ISAAC B. ELLSWORTH er at., Respondents, 
US. 
ETNA INSURANCE CO., Appellan’.* 


An inventory of stock was made at the time the insured purchased the busi- 
ness from other parties some time previous to the fire, and it appeared that 
a considerable part of that stock remained on hand at the time of the fire. 


Held, That the inventory was admissible to aid in determining the value of 
? > 
the goods enumerated therein which constituted a part of the stock. 


James M. Humpurey, for Appellant. 

Jor, L. Warker, for Respondent. 

Per Curiam. 

The principal error alleged relates to the admission in evidence 
against the objection of the defendant, first, of the inventory made 
in November, 1872, about ten months before the fire, on the sale 
made by Bennett & Bean to the plaintiff, Isaac B. Ellsworth, of the 
stock of goods and fixtures of Bennett & Bean, and second, of the 
footings of the inventory made by Ellsworth & Son, September 
10, 1873, a few days before the fire, of the stock then on hand. 
The admissibility of this evidence is to be determined in view of 
the circumstances. Upon the issues as found, it was incumbent 
upon the plaintiffs to show the amount and value of the goods 
burned. 

The plaintiffs, after the purchase from Bennett & Bean, continued 
the business to the time of the fire, selling from the stock pur- 
chased of that firm, and from new stock purchased from time to 
time, which was mingled with the old stock. The Bennett & Bean 


aniinainiberiaiiocaiags 
* Decision rendered, March 25, 1887. 
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inventory was taken by the members of that firm, assisted by the 
plaintiffs and one Bowie, and was entered in a book, the articles 
being stated in detail, with the cost price. The sale to Ellsworth 
was made upon the inventory, for the net cost, $7,740.07. The 
book containing the inventory was delivered to and kept by the 
plaintiffs in the safe in the store. The inventory of September, 
10, 1873, was entered in pass-books, the yoods being classified, and 
the cost of each article in each class was given, and footings of 
the aggregate cost of each class was made. These footings, aggre- 
gating $6,325.25, were transferred by the plaintiffs and entered 
in the inventory book containing the Bennett & Bean inventory. 
The pass-books and the bills of purchase were kept in a desk and 
were with other books and papers destroyed by the fire. The 
inventory book kept in the safe was not burned. The trial occurred 
nine years after the fire. The plaintiffs were severally sworn as 
witnesses in their own behalf, and testified as to the particulars 
of the loss, so far as they could recall them. It appeared from 
their testimony that many of the goods purchased of Bennett & 
Bean, and specified in the inventory of 1872, were in the stock at 
the time of the fire, and they enumerated a large number of 
articles bought of Bennett & Bean, then on hand. But they were 
unable to specify the exact quantities, or the exact cost from recol- 
lection. The same is true as to the new goods. Under these 
circumstances, the court admitted the Bennett & Bean inventory in 
evidence, as bearing upon the value of the classes of goods em- 
braced therein, which were in the stock and were burned at the 
time of the fire, and the court also admitted the footings of the 
inventory of September 10, 1873, to be read from the Bennett & 
Bean inventory book. The admission of the Bennett & Bean 
inventory was not at the time it was admitted restricted in terms to 
the purpose named, but it was so limited in the charge. We think 
both this inventory and the footings of the second inventory were 
properly admitted. 

The plaintiffs labored under great embarrassment in making 
out their case, owing to the burning of papers and memoranda, 
and the lapse of time, and seem to have given the best evidence 
bearing upon the issue at their command. The Bennett & Bean 
inventory showed what goods were purchased by Ellsworth, and 
their cost to Bennett & Bean, and also the prices paid by Ellsworth, 
matters as to which the plaintiffs had no certain, specific recollec- 
tion. The price paid ten months before the fire, for goods burned 
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was some evidence of their value at the time of the fire. The 
footings of the inventory of September 10, 1873, were authenticated, 
by the testimony of both the plaintiffs as correct footings of the 
inventory contained in the pass-books, and they testified that they 
represented the cost of the goods. It is true that the evidence as 
to the quality or value of the goods burned, was not very satisfac- 
tory, and the jury, as their verdict indicates, were of this opinion. 
But we think the rules of evidence were not violated. 

There are no other questions requiring special notice. 

The order appealed from should be affirmed. All concur. 


SERA OO RENOIR SRNR BEAT 
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SUPRUME COURT OF NEW HAMPSHIRE. 


CITY SAVINGS BANK 
vs. 
WHITTLE.* 


The beneficial interest in a policy of insurance procured by a father on his life, 
for the benefit of and payable to his minor son, vests in the son upon the 
delivery of the policy, and a subsequent assignment of the policy by the 
father as security for his own debt conveys no title. If the son jvins in the 
assignment he may avoid it, but he must pay the assignee the premiums 
necessarily paid by him to keep the policy in force while it was rightfully 
in his possession. 


Damages may be apportioned among several defendants by separate judg- 
ments, if justice will be done by such procedure. 


Assumpsit to recover the amount of a note for $2,500, signed 
by the defendants Joshua F. Whittle and Harry F. Whittle, dated 
March 6, 1877; and also three sums paid by the plaintiff at different 
times for premiums on a policy for $5,000, in the Home Life Insur- 
ance Company, on the life of J. F. Whittle, amounting to $276.90. 
This policy was an endowment policy which became due in 1880, 
procured by J. F. Whittle for the benefit of H. F. Whittle, who was 
his son, and made payable to the son. Joshua F. was defaulted. 
Harry F., who was an infant at the time the note was given, pleaded 
infancy. He signed the note at his father’s request as surety, and 
never received any of the money, nor any benefit from it. At the 
time the note was given, Harry F. executed to the bank an assign- 
ment in writing, under seal, all of his right, title, and interest in the 
policy, as collateral security for the payment of the note, and at 
the same time Joshua F. by a like instrument, in which he recited, 
among other things, that he had always considered the policy to be 


* Decision rendered, March 12, 1886.—From Eastern Reporter. 
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his property, subject to his control and disposal, having been so 
informed by the agent who took his application for the policy, and 
for the further reasons that the policy was taken without the 
knowledge of the son, that the premiums had been entirely paid by 
him, also assigned all his right and interest in the policy to the 
bank as collateral security for the note. The bank held the policy 
and the foregoing assignment at the time the policy fell due. 

After the above assignments Joshua F. received notice of the 
several premiums mentioned in the specification at their respective 
dates, and requested the plaintiffs to pay them, and they were paid 
by the plaintiffs at his request, of which Harry F. had no knowl- 
edge. November 17, 1880, William T. Parker, the trustee in this 
suit, having been appointed guardian of Harry F., received the 
policy from the bank, giving an accountable receipt for the same; 
and November 20, 1880, Parker received from the insurance com- 
pany $3,726.04 in payment of the policy. At the request of the 
officers of the bank, Parker inquired of his ward if he would 
permit him to pay the plaintiffs claim from the money. He 
declined claiming the money as his. Harry F. became of age about 
eight months before this suit was brought, but he has never 


affirmed the assignment or promised to pay the plaintiff's demand 
since the note was given. Facts found by the court. 


C. H. Burns, fur Plaintiff. 
E. E. Parker and A. F. Srevens, for Defendants. 
Cuark, J. 

As H. F. Whittle signed the note as surety and received no benefit 
from it, his plea of infancy is a defense to the note. The bene- 
ficial interest in the life insurance policy procured for his benefit 
and made payable to him became vested in him when the policy was 
issued: Kimball vs. Gilman, 60 N. H., 54; Stokel vs. Kimball, 59 
id., 13; Bowers vs. Parker, 58 id., 565; May Ins., § 392. His father’s 
assignment gave the bank no title to the proceeds of the policy. 
The minor’s assignment, though voidable, was valid until it was dis- 
affirmed by him. The bank was rightfully in possession of the 
policy, and the assignment was an implied request and authority 
to do what was necessary to keep it in force and protect the 
insurance. 

The payment of the premiums by the bank, necessary to keep the 
policy on foot, was by the implied request and authority of H. F. 
Whittle and for his benefit, and may be treated as made in his 
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behalf; and by claiming and receiving the benefit of the payments 
he ratified them and became liable to the bank therefor: Unity 
Association vs. Dugan, 118 Mass., 219; Hall vs. Butterfield, 59 N. H., 
354; Bartlett vs. Bailey id., 408. 

The plaintiff can have judgment against both defendants for the 
amount of the premiums paid and costs; and the trustee is charge- 
able for that amount. The plaintiff can also have judgment against 
J. F. Whittle forthe amount due on the note, without costs : Cole vs. 
Gilford, ante, 60; Chauncey vs. Insurance Co., 60 N. H. 428. 

Case discharged. 

Allen, J., did not sit; the others concurred. 





